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DISCUSSION: The waiver application was denied by the Field Office Director, Atlanta, Georgia, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The applicant is a native and citizen of Haiti who was found to be inadmissible to the United States 
pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
1 I 82(a)( 6 )(C)(i), for seeking admission into the United States by fraud or willful misrepresentation. 
The applicant is the son of a naturalized citizen of the United States. He sought a waiver of 
inadmissibility pursuant to section 212(i) of the Act, 8 U.S.c. § 1182(i). The field office director 
concluded that the applicant had failed to establish that his bar to admission would impose extreme 
hardship on a qualifying relative, and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. The applicant submitted a timely appeal. 

In the appeal notice, counsel maintains that the submitted documentation demonstrated extreme 
hardship to the applicant's U.S. citizen mother. Counsel further states that the applicant was never 
convicted of any criminal offense in the United States, and that he does not have a conviction for 
trafficking or possession of narcotics. 

The field office director states in the denial letter dated September 2, 2009 that the applicant's record 
indicates that the applicant was ordered excluded on March 9, 1990 because of a tratlicking or 
possession of narcotics conviction. We observe that the field office director avers that "[ w ]hile it 
appears that this particular reason for exclusion may have been written [in] error, it is part of your 
record, and therefore permanently bars you from adjusting to permanent resident status in the United 
States." Review of the applicant's file by the AAO shows that there is nothing in the file indicating 
that the applicant was ever arrested and convicted of a narcotics or trafficking crime. We note that 
the immigrationjudge's decision dated March 9, 1990 reflects, in pertinent part, the following: 

The attorney for the Immigration Service introduced into evidence Exhibit _ which 
established that the applicant has been convicted of a violation of law relating to the 
traffick [sic] or possession of narcotics. 1 find the applicant excludable under Sec. 
212(a)(23). 

The foregoing paragraph indicates that the Immigration Service did not introduce into evidence any 
exhibit establishing that the applicant has a trafficking or possession of narcotic conviction. Thus, 
we find that there is nothing contained in the applicant's file to substantiate the charge that the 
applicant was convicted tor trafficking or possession of a narcotic. 

The AAO will now address the finding of inadmissibility for misrepresentation. Section 
212( a)( 6)( C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks 
to proeure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 
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The record reflects that on December 29, 1989 the applicant attempted to gain admission to the 
United States by using a photo-switched passport. Based on the record, the AAO finds that the 
applicant is inadmissible to the United States under section 212(a)(6)(C) of the Act for willfully 
misrepresenting the material fact of his identity and eligibility for admission into the United States. 

Section 212(i) of the Act provides a waiver for fraud and material misrepresentation. That section 
states that: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

The waiver under section 212(i) of the Act requires the applicant show that the bar to admission 
imposes an extreme hardship to the citizen or lawfully resident spouse or parent of the applicant. 
Hardship to an applicant is not a consideration under the statute, and will be considered only to the 
extent that it results in hardship to a qualifying relative, who in this case is the applicant's U.S. 
citizen mother. Once extreme hardship is established, it is but one favorable factor to be considered 
in determining whether the Secretary should exercise discretion. See Maller o{ Mendez-Moralez. 21 
I&N Dec. 296, 30 I (BIA 1996). 

As a qualifying relative is not required to depart the United States as a consequence of an applicant's 
inadmissibility, two distinct factual scenarios are possible should a waiver application be denied: 
either the qualifying relative will join the applicant to reside abroad or the qualifying relative will 
remain in the United States. Ascertaining the actual course of action to be taken is difficult, and it is 
complicated by the fact that an applicant may easily assert a plan for the qualifying relative to 
relocate abroad or to remain in the United States depending on which scenario presents the greatest 
prospective hardship, even though no intention exists to carry out the alleged plan in reality. ('l 
Maller of Ige, 20 I&N Dec. 880, 885 (BiA 1994) (addressing separation of minor child from both 
parents applying for suspension of deportation). Thus, we interpret the statutory language of the 
various waiver provisions in section 212 of the Act to require an applicant to establish extreme 
hardship to his or her qualifying relative(s) under both possible scenarios. To endure the hardship of 
separation when extreme hardship could be avoided by joining the applicant abroad, or to endure the 
hardship of relocation when extreme hardship could be avoided by remaining in the United States, is 
a matter of choice and not the result of removal or inadmissibility. As the Board stated in Maller of 
/ge: 

[W]e consider the critical issue ... to be whether a child would sutTer extreme hardship if he 
accompanied his parent abroad. If, as in this case, no hardship would ensue, then the fact 
that the child might face hardship if len in the United States would be the result of parental 
choice, not the parent's deportation. 
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Id See also Maller of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but "necessarily 
depends upon the facts and circumstances peculiar to each case." Maller of Hwang, 10 I&N Dec. 448, 
451 (BIA 1964). In Maller of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-66 (BIA 1999), the Board 
provided a list of factors it deemed relevant in determining whether an alien has established extreme 
hardship to a qualifying relative. The factors include the presence of a lawful permanent resident or 
United States citizen spouse or parent in this country; the qualifying relative's family ties outside the 
United States; the conditions in the country or countries to which the qualifying relative would relocate 
and the extent of the qualifying relative's ties in such countries; the financial impact of departure from 
this country; and significant conditions of health, particularly when tied to an unavailability of suitable 
medical care in the country to which the qualifying relative would relocate. Id. The Board added that 
not all of the foregoing factors need be analyzed in any given case and emphasized that the list of 
factors was not exclusive. Id at 566. 

The Board has also held that the common or typical results of deportation, removal and 
inadmissibility do not constitute extreme hardship, and has listed certain individual hardship factors 
considered common rather than extreme. These factors include: economic disadvantage, loss of 
current employment, inability to maintain one's present standard of living, inability to pursue a 
chosen profession, separation from family members, severing community ties, cultural readjustment 
after living in the United States for many years, cultural adjustment of qualifying relatives who have 
never lived outside the United States, inferior economic and educational opportunities in the foreign 
country, or interior medical facilities in the foreign country. See generally Maller 01 Cervantes
Gonzalez, 22 I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. at 631-32; Matter oflge, 20 I&N Dec. 
at 883; Matter olNgai, 19 l&N Dec. 245, 246-47 (Comm'r 1984); Matter olKim. 15 I&N Dec. 88. 
89-90 (BIA 1974); Matter alShaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually. the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Malter oIO-J-()-, 21 
I&N Dec. 381, 383 (BJA 1996) (quoting Matter oflge, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire range of factors concerning hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 
deportation." ld. 

We observe that the actual hardship associated with an abstract hardship factor such as family 
separation, economic disadvantage, cultural readjustment, et cetera, differs in nature and severity 
depending on the unique circumstances of each case, as does the cumulative hardship a qualifying 
relative experiences as a result of aggregated individual hardships. See, e.g, In re Bing Chih Kao 
and Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 200 I) (distinguishing Matter of Pilch regarding 
hardship faced by qualifying relatives on the basis of variations in the length of residence in the 
United States and the ability to speak the language of the country to which they would relocate). 

The evidence in the record includes the u.s. Department of State. Travel Warning - Haiti, July 17,2009. 
the U.S. Department of State Country Reports on Human Rights Practices - 2008 tor Haiti, the 
affidavit by the applicant's mother. In the affidavit, the applicant's mother asserts that the applicant 
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has been taking care of her and financially assisting her since she had a stroke in 2005. She indicates 
that she takes medication for high blood pressure and high cholesterol. The applicant's mother 
conveys that she had been living with her daughter. but moved to Atlanta in 2009 to be with the 
applicant. She states that she is anxious and worried about her son's possible deportation to Haiti, 
where he has no one and nothing to go back to. The applicant's mother asserts that she would not 
receive medical attention if she joined her son to live in Haiti. 

With regard to the hardships associated with the applicant's mother joining the applicant to live in 
Haiti, the Department of Homeland Security (DHS) Secretary, Janet Napolitano, has determined that 
an l8-month designation of Temporary Protected Status (TPS) for Haiti is warranted because of the 
devastating earthquake and aftershocks which occurred on January 12,2010. As a result, Haitians in 
the United States are unable to return safely to their country. Even prior to the current catastrophe, 
Haiti was subject to years of political and social turmoil and natural disasters. In a travel warning 
issued on January 28, 2009 the U.S. Department of State noted the extensive damage to the country 
after four hurricanes struck in August and September 2008 and the chronic danger of violent crime, 
in particular kidnapping. U.S. Department of State, Travel Warning - Haiti, January 28, 2009. 
Based on the designation of TPS for Haitians and the disastrous conditions which have compounded 
an already unstable environment, and which will affect the country and people of Haiti for years to 
come, the AAO finds that requiring the applicant's mother to join the applicant in Haiti would result 
in extreme hardship. 

For the same reasons, the AAO finds that the applicant's mother would also experience extreme 
hardship were she to remain in the United States without the applicant. This finding is based on the 
extreme emotional harm the applicant's mother will experience due to concern about the applicant's 
well-being and safety in Haiti, a concern that is beyond the common results of removal or 
inadmissibility. 

The grant or denial of the above waiver does not depend only on the issue of the meaning of 
"extreme hardship." Once extreme hardship is established, the Secretary then determines whether an 
exercise of discretion is warranted. The favorable factors include the extreme hardship to the 
applicant's mother if the waiver were denied. The unfavorable factor is the applicant's seeking 
admission into the United States by fraud or willful misrepresentation and any unauthorized 
employment. The AAO finds that the hardship imposed on the applicant's mother as a result of his 
inadmissibility is outweighed by the unfavorable factors in the waiver application. Therefore, a 
favorable exercise of the Secretary's discretion is warranted in this matter. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the 
Act, the burden of establishing that the application merits approval remains entirely with the 
applicant. See section 291 ofthe Act, 8 U.S.c. § 1361. The applicant has met that burden. 

Accordingly, the appeal will be sustained. 

ORDER: The appeal is sustained. The waiver application is approved. 


