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DISCUSSION: The waiver application was denied by the District Director, Newark, New Jersey on 
February 17, 2006. An appeal was dismissed by the Administrative Appeals Oflice (AAO) on 
January 2, 2009. The matter is now before the AAO on a motion to reopen and reconsider. The 
motion to reopen will be granted but the previous AAO decision and order, dated January 2. 2009. 
will be aflirmed. 

The applicant is a native and citizen of the Philippines. He was admitted into the U.S. on April 18. 
1994, with a passport and 8-2 visitor visa issued in the name of another individual. He has 
resided in the U.S. since that time. The applicant was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
I I 82(a)(6)(C)(i), for procuring admission into the United States by fraud or willfully 
misrepresenting a material fact. The applicant is married to a U.S. citizen, and he is the 
beneficiary of an approved Form 1-130, Petition for Alien Relative. He seeks a waiver of his 
inadmissibility pursuant to section 212(i) of the Act, 8 U.S.c. § I I 82(i), so that he may live in the 
United States with his spouse. 

In a decision dated February 17, 2006, the director determined the applicant had failed to establish 
that extreme hardship would be imposed upon his U.S. citizen spouse. The waiver application was 
denied accordingly. Counsel asserted on appeal that the evidence established the applicant's spouse 
would suffer extreme emotional, physical and financial hardship if the applicant's waiver application 
were not granted. In a decision dated January 2,2009, the AAO found the applicant had established 
his wife would suffer extreme hardship if she remained separated from him in the U.S. Specifically, 
the AAO noted that in 2004, the applicant's son had been admitted to the hospital for suicidal 
ideation. The AAO found the applicant's wife would experience extreme hardship if she remained in 
the U.S. and had to deal alone with the mental health problems of her son. The AAO found the 
applicant had failed however, to establish that his wife would experience extreme hardship if she 
relocated to the Philippines. The appeal was dismissed accordingly. 

In the present motion to reopen and reconsider, counsel asserts that the AAO's analysis under Matter 
of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999) was incorrect, and that under the criterion set 
forth in Cervantes-Gonzalez the applicant's wife would suffer extreme hardship if she relocated to the 
Philippines to be with the applicant. Counsel asserts that new evidence establishes the applicant's 
wife's medical conditions would worsen if she were unable to obtain the care she receives in the U.S., 
and that she would be unable to pay mortgage and educational bills that she and her family have 
incurred if she relocates to the Philippines to be with her husband. 

The Regulations state in pertinent part at 8 C.F.R. § 103.S(a): 

(a) Motions to reopen or reconsider 



(2) Requirements for motion to reopen. A motion to reopen must state the 
new facts to be proved in the reopened proceeding and be supported by 
affidavits or other documentary evidence. 

(3) Requirements for motion to reconsider. A motion to reconsider must 
state the reasons for reconsideration and be supported by any pertinent 
precedent decisions to establish that the decision was based on an incorrect 
application of law or Service policy. A motion to reconsider a decision on 
an application or petition must, when tiled, also establish that the decision 
was incorrect based on the evidence of record at the time of the initial 
decision. 

(4) Processing motions in proceedings before the Service. A motion that 
does not meet applicable requirements shall be dismissed. 

Counsel asserts that the AAO's analysis under Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 
incorrectly found the applicant's wife would not suffer extreme hardship if she relocated to the 
Philippines to be with the applicant. Counsel provides his own interpretation of how hardship factors 
in the applicant's case should be weighed under Matter of Cervantes-Gonzalez, however, counsel 
fails to demonstrate that the previous AAO decision was based on an incorrect application of law 
or Service policy. The motion to reconsider is therefore denied. 

Counsel has, however, met 8 C.F.R. § 103.5(a)(2) requirements for reopening the AAO's January 
2, 2009 decision. Counsel submits new medical evidence, dated February 25, 2009, reflecting the 
applicant's spouse was admitted into the hospital on February I, 2009, for chest pain and 
bronchitis. Counsel asserts this evidence demonstrates the applicant's wife will experience 
extreme medical hardship if she relocates to the Philippines. Counsel additionally submits 
updated financial evidence. He states this evidence establishes the applicant will experience 
financial hardship if she relocates to the Philippines. 

The AAO has reviewed and considered all of the evidence in arriving at a decision on the motion 
to reopen. 

Section 212(i) of the Act provides that: 

(I) The [Secretary] may, in the discretion of the [Secretary], waive the application of 
clause (i) of subsection (a)(6)(C) in the case of an alien who is the spouse, son or 
daughter of a United States citizen or of an alien lawfully admitted for permanent 
residence, if it is established to the satisfaction of the [Secretary] that the refusal of 
admission to the United States of such immigrant alien would result in extreme 
hardship to the citizen or lawfully resident spouse or parent of such an alien. 

Section 212(i) of the Act provides that a waiver of the bar to admission is dependent first upon a 
showing that the bar imposes an extreme hardship on a qualifying family member. Once extreme 
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hardship is established, it is but one favorable factor to be considered in the detennination of 
whether the Secretary should exercise discretion. See Maller of Mendez, 21 I&N Dec. 296 (B1A 
1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez. 22 I&N Dec. at 565, the 
Board of Immigration Appeals (BIA) provided a list of factors it deemed relevant in determining 
whether an alien has established extreme hardship to a qualifying relative. The factors include the 
presence of a lawful permanent resident or United States citizen spouse or parent in this country: 
the qualifying relative's family ties outside the United States; the conditions in the country or 
countries to which the qualifying relative would relocate and the extent of the qualifying relative's 
ties in such countries; the financial impact of departure from this country; and significant 
conditions of health, particularly when tied to an unavailability of suitable medical care in the 
country to which the qualifying relative would relocate. Jd. The BIA added that not all of the 
foregoing factors need be analyzed in any given case and emphasized that the list of factors was 
not exclusive. Jd at 566. 

The BIA has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, 
or inferior medical facilities in the foreign country. See generally Malter of Cervantes-Gonzalez, 
22 I&N Dec. at 568; Malter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Jge, 20 
I&N Dec. 880, 883 (BIA 1994); Maller of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984): 
Matter of Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Maller o{Shaughnessy, 12 I&N Dec. 810, 813 
(BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
BIA has made it clear that "[rJelevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Maller of O-J-O-, 
21 I&N Dec. 381,383 (BIA 1996) (quoting Matter ofIge, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with deportation." Id. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depcnding 
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative 
experiences as a result of aggregated individual hardships. See, e.g., Matter (if Bing Chih Kao and 
Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Maller 4 Pilch regarding hardship 
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faced by qualifying relatives on the basis of variations in the length of residence in the United 
States and the ability to speak the language of the country to which they would relocate). For 
example, though family separation has been found to be a common result of inadmissibility or 
removal, separation from family living in the United States can also be the most important single 
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 
(quoting Contreras-Buenfil v. INS, 712 F.2d 401,403 (9th Cir. 1983)); but see Matter olNgai, 19 
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to 
conflicting evidence in the record and because applicant and spouse had been voluntarily 
separated from one another for 28 years). Therefore, we consider the totality of the circumstances 
in determining whether denial of admission would result in extreme hardship to a qualifying 
relative. 

On motion, counsel submits a new letter written by the applicant's wife stating that she has Type I 
Diabetes and suffers from complications related to her diabetes. She states she was admitted to 
the hospital recently, and that her husband cared for her after she was discharged. In addition, she 
states that her employer has reduced company retirement benefits, that she depends on her 
husband to take care of, and do repairs on their house, and that she would have no health care 
insurance in the Philippines and would be unable to meet her financial obligations if she moved 
there. Counsel additionally submits medical evidence reflecting that on February I, 2009, the 
applicant's wife was admitted into the hospital for chest pain and bronchitis. She remained in the 
hospital for four days for diagnostic and stress testing, and she remained off of work for a week. 
The record contains a "Discharge Medication List" indicating the applicant's wife is to continue 
taking daily tablet-form medication. In addition, the record also contains educational documents 
indicating the applicant's son is scheduled to graduate from New York Institute of Technology in 
2011, and reflecting the applicant's wife has incurred educational loan obligations for her son's 
studies. Evidence in the record reflects that the applicant's daughter was enrolled at the New 
Jersey City University in 2008, and that she also has education-related debt. The record also 
contains a letter from the applicant's wife's employer indicating the company did not match 2009 
employee deferrals, but that they anticipated resumption of company deferral matches the 
following year. 

A review of the evidence, considered in the aggregate, fails to establish the applicant's wife would 
suffer extreme medical or financial hardship if she moved to the Philippines to be with the 
applicant. The record fails to corroborate the assertion that the applicant's wife's medical 
conditions would worsen in the Philippines or that she would be unable to obtain medical 
treatment in the Philippines. The medical evidence does not interpret the results of the diagnostic 
and stress testing the applicant's wife received in February 2009, and the evidence fails to 
establish the cause or seriousness of the applicant's wife's conditions. It is noted that the 
applicant's wife was able to return to work after a week, and the Discharge Medication List 
reflects the applicant's wife's conditions are treatable with daily tablet medication. The evidence 
additionally fails to establish that thc applicant's wife would experience extreme financial 
hardship in the Philippines. The evidence does not establish that the applicant or his wife would 
be unable to find work in the Philippines, or that the applicant's wife would experience financial 
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hardship beyond that commonly associated with removal or inadmissibility, if the applicant is 
denied admission into the United States. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the 
Act, 8 U.S.C. § 1361. Although the applicant has demonstrated that his wife would experience 
extreme hardship if separated from the applicant, we can find extreme hardship warranting a 
waiver of inadmissibility only where an applicant has demonstrated extreme hardship to a 
qualifying relative in the scenario of separation and the scenario of relocation. The AAO has long 
interpreted the waiver provisions of the Act to require a showing of extreme hardship in both 
possible scenarios, as a claim that a qualifying relative will remain in the United States and 
thereby suffer extreme hardship as a consequence of separation can easily be made for purposes of 
the waiver even where there is no intention to separate in reality. See Maller of'/ge, 20 I&N Dec. 
880, 886 (BIA 1994). Furthermore, to separate and suffer extreme hardship, where relocating 
abroad with the applicant would not result in extreme hardship, is a matter of choice and not the 
result of inadmissibility. [d.. see also Maller of Pilch, 21 f&N Dec. 627, 632-33 (BfA f 996). The 
applicant has failed to establish that his wife would suffer extreme hardship beyond the normal 
disruptions involved in the removal of a family member if she relocates to the Philippines. We 
therefore affirm the January 2, 2009 AAO decision and order. 

ORDER: The motion to reopen is granted but the prior AAO decision, dated January 2, 2009, is 
affirmed. 


