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DISCUSSION: The waIver application was denied by the Field Office Director. Milw<lukl'l'. 
Wisconsin. The denial was appealed to the Administrative Appeals Office (A,\O). The appe;tI ,,,,, 
dismissed. The applicant filed a motion reconsider the AAO decision. which is now hefore Ihl' 
AAO. The motion will he granted and the appeal will he sustained. 

The applicant is a native and citizen of India. She was found to be inadmissihle to the United Siaies 
pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Naturalization Act (the Act). K USc. 
§ IIK2(a)(9)(B)(i)(lI), and section 212(a)(6)(C)(i) of the Act, K U.S.c. § 11~2(a)(6)(C)(i). for having 
been unlawfully present in the United States for one year or more and seeking admission within ten 
years of her last departure, and using a fraudulent passport to re-enter the United States. She i.s 
married to a United States citizen. He seeks a waiver of inadmissibility pursuant to .sLTtion 
212(a)('J)(B)(v) of the Act. K USc. § IIK2(a)(LJ)(B)(v), and section 212(i) of the Act. :-; USc. ~ 

II K2(i). 

The Field Office Director concluded that the applicant had failed to establish Ihat the har 1(1 her 
admission would impose extreme hardship on a qualifying relative, her U.S. citizen SpOLl"'. a ill I 
denied the Application for Waiver of Grounds of Inadmissibility (Form 1-60 I) on Decemher I~. 

200K. The AAO found that the applicant's spouse would experience extreme hardship L1pon 
relocation, hut that the record did not contain sufficient evidence to establish extreme hardship due 
to separation. AA() Decisioll, dated April 2~, 2011. The AAO dismissed the appeal accordingl\'. 

On motion. counsel for the applicant asserts that the AAO's decision failed to consider the hard,llip' 
the applicant's spouse \\ould experience due to separation, and that supplel11L:ntal doculllentat ion 
will demonstrate that the applicant's spouse will suffer extreme hardship if the appliclnt is relll'" nl 
from the United States. Form 1-2908, received May 31, 2011. 

A motion to reconsider must: (I) state the reaSOnS for reconsideration and he supptlftcd In ;111\ 
pertinent precedent decisions to establish that the decision was based on an incorrect application of 
law or USCIS policy; and (2) establish that the decision was incorrect based on the evidence of 
record at the time of the initial decision. 8 C.F.R. ~ 103.5(a)(3). 

In this case. the coun,e1 for the applicant asserts that the AAO's decision lailed to properl\ nalllllle 
and apply the e~trellle hardship analysis to the facts of the applicant's case. and the apl,li"alll', 
spouse will experience uncommon physical or financial hardship due to the extent of his 1"""1L'" 
investments and operations and the impacts arising from being a single parent. SuilsLlnlial 
documentation has been submitted on motion to establish the presence of extensi\'e business '"HI 
investment operations managed by the applicant's spouse. Counsel cites precedent legal del'l.,ioIlS 
and discusses how they support his interpretation of the extreme hardship standard. The A;\O finds 
counsel's assertions sufficient to support granting the Motion to Reconsider. 

The record contains evidence previously submitted by the applicant. On motion, the applicant 
submits: a statement from counsel for the applicant; a statement from the applicant and her SpOUSl': 

a statement thHll the applicant's spouse's brother and mother; copies of business records. incllldillfC 
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tax returns, loan agreements, property tax statements, commercial and residential 
~ insurance statements, and founding documents; a statement from 
_ pertaining to the mental health of the applicant's spouse; copies of phannacy reeeirts Illr 

the applicant's spouse's mother; educational records relating to the applicant's children; and country 
conditions materials on India, The entire record was reviewed and all relevant el'idencc considered 
in rendering this decision, 

Section 212(a)('J)(B) of the Act provides, in pertinent part: 

(i) In generaL - Any alien (other than an alien lawfully admitted fur 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissiblc, , , , 

The record indicates that the applicant entered the United States as a visitor in I 'J'!h, She [elll"ined 
beyond her authorized period of stay until she departed in January 2002, The applicant accrued 
unlawful presence from April I, 1997, the effective date of the unlawful presence provision of Ihe 
Act, until her departure in January 2002, The applicant re-entered the United St"tes in 20m 
pursuant to a non-immigrant visa after failing to reveal her prior ovcrstay to the consul"te in 
Mumbai, As the "pplicant has resided unlawfully in the United Statcs for ovn a year and is no\l' 
seeking admission within 10 years of her last departure from the Unitcd States, she is i'l',<illlis,sil>lc 
under section 212(a)(9)(13)(i)(II) of the Act. 

Section 212(a)(9)(13)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) ill<,limisSihillll "s 
follows: 

The Attorney Gencral [now Secretary of Homeland Security] has sole discrdion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established, , , that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such alien, 

Section 212(a)(h)(C) Misrepresentation, states in pertinent part: 

(i) In generaL Any alien who, by fraud or willfully misrepresenting" materi,,1 
fact, seeks to procure (or has sought to procure or has procured) a visa, (lther 
doculllentation, or admission into the United States or other bendit provided 
under this chapter is inadmissible, 
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The record indicates that the applicant falsified her passport with an Indian re-cntry stamp to L'onccal 
her prior overstay when re-entering the United States in 2003. Therefore the applicant is 
inadmissible pursuant to section 212(a)(6)(C)(i) of the Act, for having fraudulently sought to procure 
admission to the United States through misrepresentation. 

Section 212(i) of the Act provides, in pertinent part: 

(I) The Attorney General [now the Secretary of Homeland Security (Secretary)j 
may, in the discretion of the Attorney General [Secretaryj, waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an ,"ien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfuJl) 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretaryj that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

A waiver of inadmissibility under section 212(i) of the Act is dependent on a showing that the har to 
aomission imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or 
lawfully resioent spouse or parent of the applicant. Hardship to the applicant or her children Gill he 
considered only insofar as it results in hardship to a qualifying relative. The applicant's 'l'OlhL' is Ihl' 

only ljualifying rciative in this case. If extreme hardship to a qualifying relative is establishL'I!' thL' 
applicant is statutorily eligible for a waiver, and USCIS then assesses whether a fa\'orable L'\crci'L 
of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 2%, ,,0 I (BIJ\ I l)l)h). 

Extreme hardship is "not a delinable term of fixed and intlexible content or meaning." out 
"necessarily depends upon the facts and circumstances peculiar to each case." Maller or fhmllg. 

10 I&N Dec. 44~, 451 (SIA 1(64). In Matter ofCervllntes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
ljualifying relative. 22 I&N Dec. 560, 5A5 (BIA 1(99). The factors include the presence 01 a !:twlul 
permanent resident or l:nited States citizen spouse or parent in this country: the lIualil\ing rclatil L," 
family tics outside the United States; the conditions in the country or countries to which the l)u:lill\ing 
relative would relocate and the extent of the qualitying relative's ties in such countries: the linanci," 
impact of departure from this country; and significant conditions of health, particularly when lied tll an 
unavailability of suitable medical care in the country to which the qualifying relative would relncate. 
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. lei. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors cOllsi(kred coillmon 
rather than extreme. These factors include: economic disadvantage, loss of current CmplO\'lllent. 
inability to maintain one's present standard of living, inability to pursue a clto.,en p",fL·ssioll. 
separation from family members, severing community ties, cultural readjustment after li\ing "' lite 
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United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign coulltrv. llr 
inferior medical facilities in the foreign country. See generally Maller of Cen'll/l/('\·(i(ll/ca/,'c, ~~ 
I&N Dec. at 5n8; Maller of Pilch, 21 I&N Dec. n27, n32-33 (BIA 1<J<J6); Maller 0/11'1',20 I&N Dc'c, 
880,883 (BlA 1(94): Maller ofNgai, 19 I&N Dec. 245, 24n-47 (Comm'r l'iX.:I); Maller O/I\illl, 15 
I&N Dec. 88, 89·90 (I3lA 1(74); Matter of Shallghlles,IY, 12 I&N Dec, 810, 8U (BIA IlJ(8), 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves. must he 
considered in the aggregate in determining whether extreme hardship exists," Maller of {}.J .()., ~ I 
I&N Dec. 381, 3K3 (BIA 1<J%) (quoting Malter of Ige, 20 I&N Dec, at 882), The adjuuicator "must 
consider the entire range of factors concerning hardship in their totality and uetermine whcther the 
comhination of hardships takes the case beyond those hardships oruinarily associaled \\ ith 
deportation," Id, 

The actual hardship associated with an abstract hardship factor such as family separation. eCOlllllnic 
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the 1I11iqlle 
circumstances of each case, as does the cumulative hardship a qualifying relative experiellces as a 
result of aggregated individual hardships. See, e.g., Matter of Bing Chih KllO {/nd iHl'i Twi ri,l, ~-' 

I&N Dec. .:IS, 51 (illA 20(}1) (distinguishing Malter of Pilch regarding hardship faced by qualil\ing 
relatives on the hasis of variations in the length of residence in the United States ami the ahility tn 
speak the language of the country to which they would relocate). For example. though hllli" 
separation has been found to be a common result of inadmissibility or removal, separation Irom 
family living in the United States can also he the most important single hardship factor in 
considering hardship in the aggregate. See Salcido-Salcido, 13S F,3d at 1293 (quoting Clill/rel'lll' 

Buelljil v, INS, 712 F,2d 401, 403 (<Jth Cir. 19S3); bllt see Matter of Ngai, I') I&N Dec. at ~.j7 

(separation of spouse and children from applicant not extreme hardship due to conflicting evidence 
in the record and because applicant and spouse had been voluntarily separated from one another flH 
2S years). Therefore, we consider the totality of the circumstances in determining whether denial 01 
admission would result in extreme hardship to a qualifying relative. 

The Chief, AAO, previously determined that the applicant's spouse would experience extreme 
hardship upon relocation. The AAO finds no hasis to disturb this finding, and will focus on re' 
examining the impaets on the applicant's spouse due to separation, 

Counsel asserts Oil motion that the applicant's spouse would experience emotional. ph"ieal and 
financial hardship if the applicant is removed. Memorandum in Support o/' Motion, dated Mal ~7. 

2011. Counsel explains that the applicant's spouse depends solely on the applicant as the caregiVL'r 
of their two children and his elderly mother, and the care of their home due to the demands 01 his 
employment, and that if the applicant were removed all of these responsibilities would be thrust onto 
the applicant's spouse, resulting in extreme physical and financial hardship, Counsel Ilirther 
explains that the applicant's spouse is sutTering emotionally and continues to seek theraI" to elll'e 
with the emotional impacts orthe applicant's inadmissibility, 
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The AAO finds the evidence of the applicant's spouse's business and property il1\cstl11ents 
compelling, and it demonstrates a sophisticated and complex business arrclllgement illlol\ing 
substantial money and risk. Based on the size of the applicant's spouse's husiness operations, "nd 
the evidence which is probative of its demands, the AAO is persuaded by the applicant's assenilln 
that sud<.Jenly bccoming a single parent would create an uncommon level of disruption. Although it 
has not heen demDnstrated that the applicant's spouse would be unable to afford adequate child CICe. 
this factor nonetheless constitutes a hardship factor and should be weighed in the aggregate with 
other hardship factors due to separation. 

Adding to the demands of being a single parent upon removal of the applicant WDul<.J be the need for 
the applicant's spouse to provide for care for his aging mother to replacc that provided 11\ thc 
applicant. Memorandlllll in Support of Motion, dated May 27, 2011. The record includes cDpies 01 
medical receipts, a statement from the applicant's spouse's mother attesting to Ihc lac I Ihal the 
applicant helps care I()r her, and other statements in the record which corrohorate counsel's 
assertions. 

The record contains a statement from the applicant's spouse's therapist. The record also cl)lllains 
documents previously liled in relation to the emotional impact on the applicant's SPOUSL'. In hLT 
letter dated May 23, 2011. states that the applicant's spouse sufrers frol11 an an.\iel\ 
and adjustment disorder, noting the need for additional therapy. Based on the cumulative evidence 
in the record, the AAO can determine that the applicant's spouse will experience sit'llilieant 
emotional hardship, and this factor will be considered when aggregating Ihe impacls (lI1 him due I" 

separation, 

When Ihese hardship factors arc considered in the aggregate, they rise ahove Ihe cOl11mon hardship 
impacts due to separation to a degree of extreme hardship, As such, the applicanl has estahlished 
that a qualifying relative will experience extreme hardship upon relocation and separ"lion. The 
AAO may now move to consider whether she warrants a waiver as a matter of diserdion. 

The AAO additionally finds that the applicant merits a waiver of inadmissibililY as a mailer of 
discretion. In discretionary matters, the alien bears the burden of proving eligibility in lerms of equilies 
in the United States which arc not outweighed by adverse factors. See Mauer or J-.'i-Y-, 7 1'\eN llee. 
SK2 (BIA 1')57). 

In evaluating whelher section 212(h)(I)(B) relief is warranted in Ihe exercise 01 
discretion, thc factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional signi ficant 
violations of this country's immigration laws, the existence of a criminal record, and 
if so, its nature and seriousness, and the presence of other evidence indicative of the 
aliell's had character or undesirability as a permanent resident of this country. Ihe 
favorable consideralions include family ties in the United States, residence of long 
duration in this country (particularly where alien began residency at a young age), 
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evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment. the exislencc 
of properly or business ties, evidence of value or service in the community, evidence 
of genuine rehabilitation if a criminal record exists, and other evidence attesting 10 Ihe 
alien's good character (e.g .. at1idavits from family, friends and responsihle 
community representatives). 

See Matter or Ml'Ildez-Moralez, 21 I&N Dec. 296, 30 I (BIA 1996). The AAO must then "halance 
the adverse factors evidencing an alien's undesirability as a permanent resident "ith the social and 
humane considerations presented on the alien's behalf to determine whether the grant of rei iet' in Ihe 
exercise of discretion appears to be in the best interests of the country." 'd. at :1()() (Citalions 
omitted). 

The AAO finds that the unfavorable factors in this case include the applicant's misrepresenlalions 
when applying for a visa and entering the United States and unlawful presence. The fav()fahk L'l'iIlIS 

in this case include the presence of the applicant's spouse, the hardship impact the applicanl's 'I"""e 
would experience due 10 her inadmissibility and the lack of any criminal record while residing in Ihl' 
United States. Although the applicant's violations of immigration law ale serious mailers. Ihe 
favorable factors in this caSe outweigh the negative factors, therefore favorahle discrelion will he 
exercised, The prior decisions of the field office director and AAO will be withdrawn and Ihe appeal 
will be sustained. 

Section 2'1 I of the Act, ~ USc. ~ 1361, provides that the burden of proof is upon thc appliclill 10 

establish that he is eligible for the benefit sought. See section 29101' the Act, ~ U.s.C * l.~(>l. 
Here, the applicant has Illet that burden. Accordingly, the appeal will be sustaincd. 

ORDER: The Illotion is granted and the application is approved. 


