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Date: APR 0 5 2013 Office: NEW ARK, NJ 

IN RE: Applicant: 

U.S. Department or Homeland Security 
U.S. Immigration and Citizenship Services 
Office of Administrative Appeals . 
20 Massachusetts Avenue, N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(i) of the 
Immigration and Nationality Act, 8 U .S.C. § 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to haye considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form 1-2908, Notice of Appeal or Motion, with a fee of -$630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not tile any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

)\ •• ri!_J/..,-·•-y 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by the Field Office Director, Newark, New 
Jersey, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(6)(C)(ii)(I) of the Immigration and Nationality Ad (the Act), 
8 U.S.C. § 1182(a)(6)(C)(ii)(I), for falsely representing himself to be a citizen of the United States to 
the New Jersey Department of Motor Vehicles (DMV). He seeks a waiver of inadmissibility 
pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(i). The field office director determined that 
there is no provision under the Act to waive inadmissibility under section 212(a)(6)(C)(ii)(I) of the 
Act for making a false claim to U.S. citizenship on or after September 30, 1996, and found the 
applicant ineligible for a waiver as-a matter of law. 

I 

On appeal, counsel argues that the applicant's criminal conviction is not for making a false claim to 
U.S. citizenship under immigration law. Counsel asserts that under immigration law when an 
individual has a criminal conviction the categorical/modified categorical .approach is applied for the 
purpose of classifying the conviction, such as whether the crime committed involved moral turpitude 
or was an aggravated felony. Counsel declares that under the categorical approach the criminal 
statute itself is analyzed, rather than the ·"underlying circumstances" of the crime. Counsel contends 
that if the criminal statute is not a categorical match because it is divisible and has elements that do 
or do not qualify in a classification then the modified categorical approach is applied. Counsel 
asserts that the modified categorical approach requires making a "limited examination of the 
documents in the record of conviction to determine if there is sufficient evidence to conclude the 
defendant was convicted of the elements of the generically defined crime." Counsel cites Chang v. 
INS, 307 F.3d 1185, 1189 (91

h Cir. 2002) in support of his contention. 

Counsel argues that USCIS determined that the applicant's conviction is not for a crime involving 
moral turpitude, but is for a false claim to U.S. citizenship. Counsel asserts that "[d]ue to the 
severity and of the implications s [sic] of being found inadmissible pursuant to 212 ... , a categorical 
or modified categorical approach should be used because the penalties for such a determination can 
preclude Mr. Silva from obtaining any immigration benefits." Counsel declares that N.J. Stat. Ann. 
§ 2C:21-2.1(c) has no divisible sections so the categorical approach should be applied in "analyzing 
the statute [sic] and its implications in immigration law." Counsel claims that the New Jersey statute 
plainly states the elements and nature of the crime and, therefore, no examination of the underlying 
circumstances of the crime or actions of the applicant should be analyzed. Counsel argues that the 
statute only criminalizes the exhibiting or displaying a document relating to personal identifying 
information that does not belong to the bearer of the document. Counsel contends that the language 
of N.J. Stat. Ann. § 2C:21-2.1(c) does not state the bearer of the document exhibited or displayed 
information relating to a U.S. citizen. Counsel argues that the actual circumstances leading to the 
applicant's arrest should not be examined, and U.S. Citizenship and Immigration Services (USCIS) 
erred by using the court's statement about the applicanfs crime, which was the applicanfs 
admission to purchasing a Puerto Rico birth certificate of to find he falsely 
claimed U.S. citizenship. Counsel contends that the applicant's purchase of the birth certificate 
does not mean that the applicant falsely represented himself as a U.S. citizen. Counsel asserts that 
mere possession of a U.S. birth certificate does not render the applicant inadmissible. Counsel 
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argues that a sentencing document ·is simply a sentencing guideline and cannot classify a conviction 
because it is not indicative of the actual charge or final conviction. 

Counsel argues that the applicant never physically presented the birth certificate to the clerk at the 
DMV, and that court documents such as the indictment do not indicate the applicant presented a 
birth certificate. Counsel claims that the applicant's conviction did not arise in an attempt to obtain 
and gain an immigration benefit. · 

· Section 212(a)(6)(C) of the Act provides in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks 
to procure (or has sought to procure roc has procured) a visa, other 
documentation, or admission into the United States or other benefit 
provided under this Act Is inadmissible. · 

(ii) Falsely claiming citizenship. -

(I) In General -

Any alien who falsely represents, or has falsely 
represented, himself or herself to be a citizen of the 
United States for any purpose or benefit under this Act 
(including section 274A) or any other Federal or State 
law is inadmissible. 

(iii) Waiver authorized.- For provision authorizing waiver of clause (i), see 
subsection (i). 

Section 212(i) of the Act provides: . 

(1) The Attorney General [now the Secretary of Homeland · Security 
(Secretary)] may, in the discretion of the Attorney General [Secretary], 
waive the application of clause (i) of subsection (a)(6)(C) in the case of an 
alien who is the spouse, son or daughter of a United States citizen or of an 
alien lawfully admitted for permanent residence, if it is established to the · 
satisfaction of the Attorney General [Secretary] that the refusal of · 
admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of 
such an alien . 

. On March 10, 2006, the applicant was convicted of exhibiting a false document as proof of 
identification in violation of N.J.S.A. 2C:21-2.l(c). 



(b)(6)

I ' .• 

Page4 

N.J. Stat. Ann.§ 2C:21-2.l(c) provides: 

A person who knowingly exhibits, displays or utters a document or other writing 
which falsely purports to be a driver's license, birth certificate or other document 
issued by a governmental agency and which could be used as a means of verifying a 
person's identity or age or any other pers.onal identifying information is guilty of a 
crime of the third degree. 

As to the applicant's crime, the judge stated in the sentencing document the following: 

On August 9, 2005 you went to the Motor Vehicle Commission in Somerville, New 
Jersey to register a vehicle in the name of You gave the clerk a NJ 
vehicle registration application along with a NJ photo driver's license in the name of 

but with your photo. The clerk asked you some basic questions 
about your documents. You admitted to the. clerk that your name was not 

but and that you were from Mexico. 

At headquarters you . indicated that you paid $1500.00 to a man in New 
Brunswick back in 1998 for pedigree information on the 
following documents - a Puerto Rican birth certificate; social security card and 
paperwork granting permission to take a photo for a NJ driver's license. 

Although counsel argues that ~he categorical/modified categorical approach should be applied in the 
instant case because of the potential adverse immigration consequences from a crimii~al conviction, 
counsel has provided no authority applying that approach in the context. of determining 
inadmissibility under section 212(a)(6)(C)(ii)(I) of the Act for m~king a false claim to U.S. 
citizenship. The field office director did not find the applicant · inadmissible under section 
212(a)(2)(A) for having been convicted of a crime involving moral turpitude. A criminal conviction 
is not required for finding inadmissibility under section 212(a)(6)(C)(ii)(I) of the Act, for the plain 
language of section 212(a)(6)(C)(ii)(I) of the Act renders inadmissible an alien who "falsely 
represents, or has falsely represented, himself or herself to be a citizen of the 'United States for any 
purpose or benefit under this Act ... or any other Federal or State law." Thus, counsel's argument 
is inconsistent with the explicit language of the statute. Lastly, Chang involved determining whether 
a criminal offense qualifies as an aggravated felony, and .is not on point. 307 F.3d at 1189. 

Counsel acknowledges that the applicant admitted to purchasing a Puerto Rico birth certificate, but 
contends that the applicant had not falsely misrepresented himself as a U.S. citizen, or physically 
presented the birth certificate to the clerk at the DMV, and is not inadmissible for mere possession of 
a U.S. birth certificate. However, the record reflects that the applicant used the identity of a U.S. 
citizen to acquire the driver's license that he later presented as proof of identity in seeking to acquire 
the vehicle registration. It is reasonable to conclude from the record that he submitted the birth 
certificate of a U.S. citizen to obtain the driver's license in the first instance. 

. l 

Counsel claims that the applicant's crime did not arise in an attempt to obtain and gain any 
immigration benefit. However, the explicit language of section 212(a)(6)(C)(ii)(I) of the Act renders 
an individual inadmissible for making a false claim to U.S. citizenship "for any purpose or benefit 
under this Act ... or.any other Federal or State law," and counsel has not demonstrated that a 
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driver's license or vehiCle registration are not benefits under State law. Accordingly, even assuming 
it is appropriate for us to review a finding of inadmissibility for which there is no waiver in the 
context of a Form 1-601 appeal, counsel has not d_emonstrated that the field office director's decision 
was erroneous~ As the applicant made a false claim to U.S. citizenship after September 30, 1996, no 
waiver is available. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


