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DATE: DEC 0 5 2013 Office: CHICAGO 

IN RE: Applicant: 

U._S._DepartiJlent o.fHom~llllld Security 
U.S. Citizenship and immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washin~on, DC 205~9-J090 
U.S. \ . ..itizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(i) of the 
Immigration and Nationality Act, 8 U.S.C. §§ ll82(i) 

ON :SEJ:IALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find tbe de<;i~ion of the Administrative Appeals Office (AAO) in your case. This is a non
precedent decision. the AAO does not announce new constructions of law nor establish agency polity 
through non-precedent decisions. 

Thankyou, · 

·~/,~~'~'''a 
Ron. Rosenberg 
Chief, Administrative Appeals Office 

www.1isds.g.:;v 
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DISCUSSION~ The waiver application was denied by the Field Office Director, Chicago, I1li.nois, 
and is now before the Agministrative Appeals Office (AAO) on appeal. The appeal will be sustained._ 

The record establishes that the applicant is a native and citizen of India wllo wa.s found to be 
inadmissible to the United States under section 212(a)(6)(C)(i) of the Act, . 8 U.S.C. .§ 
U82(a)(6)(C)(i), for having attempted to procure a visa, other documentation, or admissio~ into the 
United States by f.ra.ud or willful misrepresentation. The applicam does not conte~t tllis finging of 
inadmissibility. Rather, the applicant seeks a waiver of inadmissibility in order to reside in the 
United States with his lawful permanent resident spouse. -

the field office director conCluded that the applicant had failed to .establish that extreme hard_ship 
would be imposed on_ a qualifying relative and denied the Form I-601, Application for Waiver of 
Grounds of Inadmissibility, accordingly. Decision of the Field Office Dtrector, dated November 13, 
2012. .. . ' 

In support of the appeal counsel for the applicant submits the following: a brief; mental health 
dbcumentation pertaining to the applicant's spouse; and infonnation abou,t country conditions in 
India. The entire record was reviewed and considered in rendering this decision. -

Section 212( a)(6)(C} ofthe Act provides; in pertinent part: 

0) A,p.y alien who, by fraud or willfully misrepresenting a material fact, seekS to 
ptocute · (or bas sought - to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

(iii) W!iiver authorized. - For provision authorizing waiver of clause (i), see 
sJ!bsection (i). 

Sectio:g 212(i} of the Act provides: 

(1) The-Attorney . General may, in the· discretion of the Attorney General, waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an Immigrant who is the 
spouse, son, or daughter of a United States citizen or of <m alien l,awfully admitted for 
permanent residence, if it is established to the satisfaction Of the Attorney General 

· that the ref\lsal of admission to t_he United States ofsuch immigrant alien would result 
in extreme hardship to the citizen or lawfully resident spouse or parent of s_ucb. an 
alien •.. 

E,egarding the fieJd .-office director's finding that the applicant . is inadmissible under section 
i12(a)(6)(C)(i) of the Ac_t, for fra\ld or willfi.ll misr~presentation, the record establlshes that the 
applicant attempted to procure entry to the United States in 1992 by presepting a fraudulent passport. 
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The applicant is therefore inadmissible under section 212(a)(6(C)(i) of the Act, for fraud or willful 
misrepresenlatiot:~,. 

A waiver of inadmissibility under section 212(i) of the Act is dependent on a showing that the bar to 
admission imposes. extreme hardship on a qualifying relative, which includes the U.S. citizen or 
lawfully resident Spouse or parent of the applicant. The applic_ant's lawfl!l permanent resident 
spou~e is the only qualifying relative in this case. Hard~hip to the applicant or the children, born in 
1984 and 1986, can be considered only insofar as it results in hardship to a qualifying relative. If 
extreme hardship to a qualifying relative is established, the applicant is statutorily eligible for a 
WC!iv~r. and tJSCiS then assesses whether a favorable exercise of discretion is warranted. See 
Matter of Mendez•Morqlez, 21 I&N Dec. 296, 301 (BIA 1996). 

E.x~~me hardship is . "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter ofCervantes-Gonzalez, the Board provided a list of 
facto~ it deemed relevant in determining whether an alien has .established extte_me hardship to a 
qualifying relative. 22 I~N Dec. 560, 565 (BIA 1999): The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the qualifying 
relative would relocate and the extept of the qUalifying relative's ties in such cdurttries; the financial 
impact of departure from this country; and significant conditions of b.ea1tb, particularly when tied to an 
unavailability of ~uitable medical care in the country to which the qualifying relative would relocate. 
/d. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. /d. at 566. · ·· · 

The. Board has also held that the common or typical results of removal and in;:tdinissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to mainta,in one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for . inany years, cultural adjustment of qualifying relatives who bave never lived 
outs.ide tbe United States, inferior economic and educational opportunities in the foreign coqntry, or 
inferior medic;:tl facilities in the foreign country. See generally Matter of Cervantes-Gontalez, 22 
I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632.;33 (l3iA 1996); Matter ofige, 20 i&N Dec. 
880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Con_un'r 1984); Matter of Kim, 15 
I&N Pee. 88,89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810,813 (BIA 1968), 

However, though hardships may not be extreme when considered abstracHy or ipd_ividually, the 
Bo.ard has made it clear that "[ r ]elevant factors, though 'not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter~:of 0-J-0-, 21 
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire range of factors concerning hardship in their totality and determine whether the 
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combination of hardships takes the case beyond those hardships ordinarily associ.ated with 
deportation.'' /d. 

The actual hardship associated with an abstract hardship factor such as family separatjon, econo111ic 
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique 
circumstances of each cas~. as does the cumulative hardship a qualifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao a,nd Mei ]'sui Lin, 23 
I~N Dec. 45, 51 (BlA 2001) (distinguiShing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of vari.ations in the length of residence in the United States and the ability to 
speak the langUage of the country. to which they would relocate). For e}Ca,mple, though family 
sepa,ra.tion has been found to be a common result of inadmissibility or removal, separation from 
family living in the United States ~n also be the most important single hardship factor in 
considering hardShip in the aggregate. See Salcido-.Sqlcido v. I.N.S., 138 · F.3d 1292; 1293 (9th 
Cir,l998) (quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Mauer of 
Ngai, 19 I&N Dec. at 447 (separation of spouse and children from applicant not extreme hardship 
due to conflicting evidence in the record and becau.se appl_icant and spouse had been voluntarily 
separated from one another for 28 years). Therefore, We consider the totality of the circumstances in 
determining whether denial of admission would result in extreme hardship to a qualifyirtg'relatiVe. 

The appllcant' s lawful permanent resident spouse asserts that she will su.ffer emotional and fin;;ll)cial 
hardship were sbe to remain i.n the United States while the applicant relocates abroad due to his 
inadmissibility. In a declaration she explains that she married the applicant in 1983. She contends 
that although they were separated from 1992 to 1994 as a result of her husband's relocation to the 
United States, it was very emotionally difficult for them to be separated. The applicant's spouse 
further asSerts that she and her ·husband own two Subway restaurants and as a result of the long 
hours and stresses of having· a profitable business, she needs her husban_d by her side. She m.aintains 
that the applicant is the main person in charge of running the business. Further, the applicant's 
spouse explains that she has been diagnosed with psychosis, a medical condition in which there is a 
loss of contact ,with reality. As a result, she needs her husband to help care for ber and were he to 
relo~te abroad, she does not know how she would deal with the condition. Affidavit of Madhu 
Patel, dated April27, 2014. 

In support, counsel has provided evidence that the applicant and his spouse have been married for 
over 30 years a.nd are owners of two businesses, as well as evidence of the role the applicant plays in 
turtiling the busin¢sses. Further, documentation provided establishes that the applicant's Spouse has 
been diagnosed with Major Depressive Disorder, Severe, Brief Psychotic Disorder, and Anxiety 
Disorder and has been prescribed psychiatric medications to treat her conditions. The 
documentation provided also establishes the impact on the applicant's spouse were she to experience 
an episode while her husband was residing abroad. Moreover, · m,unerous .. letters have been provided 
from friends ~d family outlining the hardships the applicant's spouse would experience were her 

,., husband to relocate abroad. 
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The applicant and his spouse have been married for over three decades. The applicant's spouse is 
over tlf.ty yeats old. The record reflects that the cumulative effect of the emotional and financial 
hardship the applicant's spOQ$e will_ e:x:perience were the applicant to relocate abroad as a result of 
his inadmissibility rises to the level of extreme. A prolonged separation at this time wo11ld cause 
hards.bip beyop.d that normally expected of one facing the removal of a spouse. The AAO thus 
conCludes that were the appliccmt unable to reside in the United States due to his inadmissibiiity, the 
applicant's spouse would suffer extreme .hardship if she remains in the United States, 

Extreme hardship to a qualifying relative I_Ilust be established in the event that he or she relocates 
abroad based on the denial of the a:pplicant's waiver request. To begin, the applicant''s spouse 
e:x:plains that slle has been residing in the United States since 1994, and long-tetrn ·separation from her 
community, het children, .the f(,Ullily hoi_Ile purchased in 2008, h~r father and siblings, and her long
term gainful employment as co-owner of tWo restaurants would cause her harq_ship~ Sb.e staJes ttiat 
she ti!kes her f~tber to his medical appointments and she and the applicant spend . every Sunday 
afternoon and evening ·with the farriil y, · a_ttending temple together and then returning to one of her 
sibling's homes after the temple service. Further, she explajns that she an.d tM appliq;tnt speiJd 
holidiys and v(lcations with her siblings and father, and the applicant is close to all of them.- She 
further contends that were she to relocate to India, she wcmld not own a home or have any source of 
in~me and would have to start . all over. She maintains that she and the applicant have been in the 
. United States together for almost twenty years and have built their lives and raised their sons here. 
Supra at 4-7. On appeal, cou~sel provides numeiQUS a.rtjcles regarding the problematic economy and 
th~ lack of effective and affordable health care coverage for mental illness in lrH!ia, Based on t.he 
applicant's sp_pq_se's ex.:tensive and long-term ties to the United States, it has been established that the 
applicant's spouse would suffer extreme hMdshjp were she to relocate abroad . to ·reside with the 
(lpplj~m que to his inadmissibility. 

A review of the . documentation in tbe. record, when considered in its totality, reflects that the 
C1ppli<;allt has established that his lawful petnlanent resident spouse woQld sQf{¢r extrew~ h~rdship 
were the appliC4nt unable to reside in the United States. Accordingly, the AAO finds that the 
sitmitio~ presented in this application rises to t~e level of extreme hardship. However, the grant ·or 
denial of the waiver does not turn only on the issue of t,he meaning of ,;extreme hardship." It also 
hinges on the discretion of the Secretary and pursuant to such te.IIl.ls, condition~ c!.llcl procedures as 
sh¢ roay by regl!lations prescribe. In discretionary matters; the alien bears the bUrden of provipg 
eligibility in terms of equities m th~ United States which are not outweighed by adverse factors. See 
Matter ofT-S-Y-, 7 I&NDec. 582 (BIA 1957). - ·. · ' 

lh evaluating whether . . . 'reljef is warranted in the exercise of discretion, 
the factors adverse to the alien include the nl:l,tQre and 1,111dedyip.g 
circumstances of the exclusion ground at issue, the presence of additional 
signi~can:t violations of this country's immigr(ltiolllaws, the existence of a 
crhninal record, and if so; its nature and seriousn~ss, and the pre~ence of 
other evidence indicative of the (!lien's bad character or undesirability as a 
permanent resident of this cm)Iitry. The favorable consideration~. include 
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family ties in the United States, residence of long duration in this country 
(p(lrticularly where alien began residency at a young age), evidence of 

-hardship to the alien and his fainily if he is excluded and deported, service 
ill this country's Armed Forces, a history of stable employment; the 
existence of property or business ties, evidence of value or service in the 
community, evidence Of genuine rehabilitation if a criminal record exists, 
a_nd other evidence attesting to the alien's good character (e.g., affidavits 
from fainily, friends and responsible community representatives). 

See Mattet ofMendet"Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The MO must then "balance 
the adverse factors evidencing an alien's undesirability as a permanent resident with the social and 
humane considerations presented on the alien's behalf to determine whether the grant of relief in the 
exerCise of discretion appears to be in the best interests of the country.'; I__d_, at 300. (Cit_ations 
omitted). 

The favorable factors in this matter are the extreme hardship the a,pplicant's lawful permanent 
resident spouse and children would face if the applicant were to relocate to India, regardles_s of 
whether they accol)lpan_ied the applicant or stayed in the United States, community ties, long-term 
business and home ownership, the payment of taxes, the apparem lac;k of a c:ri:rni:n.al record, 
involvement with the temple, and support letters from the applicant's friends and extended family. 
The unfavorable factors in this matter are the applicant's fraud or willful misrepresentation as 
outlined in detail above, periods of unlawful presence and employment i.n the Uwted Sta,_tes; and 
placem.e:Qt in deportation proceedings in 1993. 

l 

Tbe violations committed by the applicant are serious in nature and c.annot be co:o.doned. 
Nonetheless, the AAO finds that the applicant has established that the favorable factors in his 
application outweigh the unfavorable factors, Therefore, a favorable exercise of the Secretary's 
dl.scretion is warranted. -

I -

IIl application proceedin~, it _ is the applicant's burden to establish eligibility for the immigration 
, benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has been met. 

OIU>ER: The appeal is sustained. 


