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DATE: FEB 0 1 2013 Office: MOSCOW, RUSSIA 

IN RE: 

U.S. Department ofHomeland Security 
U.S. Citizenship and Immigration Services 
Office of Adminis1ra1ive Appeals MS 2090 
20 Massachusetts Avenue NW 
Washington, DC 20529-2090 

U.S. Ci dzenshi p . 
and Im:r;nigration 
Services 

j ' 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility pursuant to Section 212(i) of 
the Immigration and Nationality Act, 8 U.S.C. § 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case .must be made to that office. 

Thank you, 

){MI..tJt-.~r 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.u'scis.gov 
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DISCUSSION: The waiver application was denied by Field Office Director, Moscow, Russia and is 
now before the Administrative Appeals Office (AAO) on appeal. As the applicant is not 
inadmissible, the waiver application is unnecessary and the appeal will be dismissed. 

The applicant is a native and citizen of Lithuania who was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act); 8 U.S.C. § 
1182(a)(6)(C)(i), for having attempted to procure admission to the United States through fraud or 
misrepresentation. The applicant is spouse of a U.S. citizen and is the beneficiary of an approved 
Petition for Alien Relative. The applicant seeks a waiver of inadmissibility pursuant to section 
212(i) of the Act, 8 U.S.C. § 1182(i), in order to remain in the United States with his (U.S. relatives). 

The director concluded that the applicant's conviction for a crime involving moral turpitude did not 
render him inadmissible as he qualified for the exception to inadmissibility under section 
212(a)(2)(A)(ii)(I) of the Act. See Decision of the Field Office Director, dated December 13, 2011. 
However, he found that the applicant was inadmissible for having made a material misrepresentation 
to procure admission to the United States, and that he also failed to demonstrate extreme hardship to 
his qualifying relative for purposes of a waiver under section 212(i) of the Act to overcome his 
inadmissibility. Accordingly, the director denied the Form 1-601, Application for Waiver of 
Grounds of Inadmissibility. 

On appeal, counsel contests the finding of inadmissibility under section 212(a)(6)(C)(i) of the Act 
based on willful misrepresentation. Alternatively, counsel asserts that the applicant has in fact 
demonstrated extreme hardship to his spouse. 

The record of evidence includes, but is not limited to counsel's brief; the applicant's statements; the 
applicant's wife's statements; a psychological evaluation of the applicant's wife; background materials 
on Lithuania; and the applicant's criminal records. The entire record was reviewed and all relevant 
evidence considered in reaching a decision on the appeal. 

Section 212(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

Section 212(i) of the Act provides: 

(1) The [Secretary] may, in the discretion ofthe [Secretary], waive the application 
of clause (i) of subsection (a)(6)(C) in the case of an alien who is the spouse, 
son or daughter of a United States citizen or of an alien lawfully admitted for 
permanent residence, if it is established to the satisfaction of the [Secretary] 
that the · refusal of admission to the United States of such immigrant alien 
would result in extreme hardship to the citizen or.lawfully resident spouse or 
parent ofsuch an alien. 
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The record reflects that the applicant presently resides in Lithuania. He is the beneficiary of an 
approved ·Form 1-130, Petition for Alien Relative, filed on his behalf by his U.S. citizen spouse. The 
applicant was convicted on November 30, 2000 of intentional larceny under article 271 part 2 and 
article 16 part 2 of the Criminal Code of the Republic of Lithuania, as well as of damage or 
destruction to property under article 278 part 1 of the Criminal Code. He was sentenced to eight 
months imprisonment, the execution of which was postponed one year for him to complete his 
studies. There is no indication in the criminal records that the sentence of imprisonment was 
executed. The record, however, contains a certificate issued by the IT and Communications 
Department under the Republic of Lithuania Ministry of the Interior, which indicates that the 
applicant is now listed as having no prior convictions. Counsel and the applicant indicate the 
conviction has been expunged. At the time he committed the criminal acts on January 5, 2000 and 
August 28, 2000, respectively, the applicant was sixteen years old. 

The applicant failed to disclose his criminal arrest and conviction on his immigrant visa application 
and affirmatively indicated that he had never been arrested in response to question 41 on that 
application. See Form DS-230 Part II, Application for Immigrant Visa and Alien Registration, dated 
August 10, 2010. Furthermore, at the time of his consular interview on August 10, 2010, the 
applicant denied having any problems with the police. Upon the request of the U.S. Department of 
State officer, the applicant subsequently produced criminal records, which confirmed the above 
conviction. The applicant then indicated he remembered breaking a window but that he had not 
been .arrested and had not gone to court. This assertion is contradicted by his conviction records 
which contain a judicial narrative, indicating that the applicant had been detained and interrogated 
by the police and that he had given testimony in court before a district judge. At a subsequent 
consular interview, the applicant disclosed that he was aware of his conviction and had failed to 
disclose it on his immigrant visa application because he was ashamed. He also indicated that 
because the conviction was expunged after a certain period of time has passed, he did not believe it 
necessary to disclose the conviction. 

The director concluded that the applicant's conviction did not render the applicant inadmissible 
under section 212(a)(2)(A)(i)(I) of the Act, for having committed a crime involving moral turpitude, 
because he fell within the exception to inadmissibility found under section 212(a)(2)(A)(ii)(I) of the 
Act, where: he was under the age of 18 when he committed the offense; the offense was committed 
more than five years before th.e date of the visa application; and if imprisoned for the offense, he was 
released more than five years before the date of the visa application. The record contains no 
evidence that the applicant was ever imprisoned for the conviction, which appears to have been 
expunged. See Certificate issued by the IT and Communications Department under the Republic of 
Lithuania Ministry of the Interior, dated April 28, 2010. The AAO finds no error in the director's 
determination that the applicant qualified for the exception under section 212(a)(2)(A)(ii)(I) of the 
Act and is therefore not inadmissible as a result of his criminal conviction. 

Based on the applicant's false statements in his visa application and during his consular interviews, 
however, the director determined that he was inadmissible under section 212(a)(6)(C)(i) of the Act 
for having sought to procure admission to the United States through fraud or misrepresentation. On 
appeal, counsel disputes the finding of inadmissibility. 
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After careful review of the record, the AAO concludes that the appiicant is not inadmissible under 
section 212(a)(6)(C)(i) of the Act. The misrepresentation committed by the applicant must be 
material in order to support a finding of inadmissibility under this section of Act. A 
misrepresentation is generally material only if by it the alien received a benefit for which he would 
not otherwise have been eligible. See Kungys v. United States, 485 U.S. 759 (1988); ·see also Matter 
of Tijam, 22 I&N Dec. 408 (BIA 1998); Matter of Martinez-Lopez, 10 I&N Dec. 409 (BIA 1962; 
AG 1964). A misrepresentation or concealment must be shown by clear, unequivocal, and 
convincing evidence to be predictably capable of affecting, that is, having a natural tendency to 
affect, the official decision in order to be considered material. Kungys at 771-72. According to the 
Department of State's Foreign Affairs Manual, a misrepresentation is material if either: (I) The 
alien is excludable on the true facts; or (2) The misrepresentation tends to shut off a line of inquiry 
that is relevant to the alien's eligibility and that might well have resulted in a proper determination 
that he be excluded. 9 FAM 40.63 N61; see also Matter of S-and B-C-, 9 I&N Dec. 436, 448-449 
(BIA 1950; AG 1961). 

As the director found, the applicant's arrest and conviction did not result in his inadmissibility. We 
further observe that even at the time the applicant first filed his visa application, his conviction 
would not have rendered him inadmissible, as he still fell within the exception to inadmissibility for 
crimes involving moral turpitude under section 212(a)(2)(A)(ii)(I) of the Act. The applicant would 
therefore have been eligible to receive an immigrant visa even had he revealed the conviction on his 
visa application. Consequently, the applicant's misrepresentation is not material and the applicant is 
not inadmissible under section 212(a)(6)(C)(i) for a willful misrepresentation of a material fact. . 

In proceedings for an application for waiver of grounds of inadmissibility, the burden of establishing 
that the application merits approval rests with the applicant. See section 291 of the Act, 8 U.S.C. § 
1361. In this case, the applicant has met his burden. 

. I 

ORDER: As the applicant is notinadmissible, the waiver application is unnecessary, and the appeal 
is dismissed. 


