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DATE: FEB 0 6 2013 OFFICE: PHOENIX, ARIZONA 

INRE: Applicant: 

· U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 

. Office of Administrative Appeals 
20 Massachusetts Ave. N:W. MS 2090 
Washin~on,D.C. 20529-2090 

U.S. Litizenship 
and Immigration 
Services 

File: 

AP~LICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(i) of the 
Immigration and Nationality Act, 8 U.S.C. § 1182(i) 

ON BEHALF OFAPPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Admini,strative Appeals Office in your case. All of the documents 
related to this matter have ~een returned to the office. that originally decided your case. Please be advised 

·that any further- inquiry that you might have concerning your case must be made to that office . 

.. 
Thank you, 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiverapplication was .denied by the Di&trict Director, Phoenix, Arizona, and 
it is now before the Ad~inistrative Appeals Office (AAO) on appeal. The appeal will be sustained. · 

The recoFd reflects that the applicant is a native and citizep. of .Mexico who was found to be 
inadmissible to the United States under sect\on 212(a)(6)(C)(i) of the Immigration and Nationality 
Act (the ,4..ct), 8 U.S.C § 1182(a)(6)(C)(i), fdrseeking to procure admission to the United States by 
willful misrepresentation. The applicant is the spouse of aU.~. citizen and the daughter of lawful 
permanent residents, and she is. the beneficiary of approved Petitions for Alien Relative (Form 1-
130) filed: by. her spouse and brother. .The applicant,. through counsel, does not contest this finding 
of inadmi

1
ssibility. Rather, she seeks a waiver of inadmissibility pursuant to section 212(i) of the 

Act, 8 u·:s.c. § 1182(i), in order to reside with her husband; children, and parents in the United 
States. 

The Fielq Office Director concl~ded that t~e applicant failed to establish that ~xtreme hardship 
would be; imposed on a qualifying relative. and denied the Application for Waiver of Grounds of 
Inadmissibility (Form I~601) accordingly. See Decision ofthe DistrictDirector, dated November 
21, 2006. ' . . ' . 

On appea~, counsel asserts that the applicant provided numero.us reasons, evidence, and supporting 
document'ation in support of her claim that :her U.S. citizen husband and children as well as her 
lawful pepnanent resident parents would srlffer extreme hardship because of her inadmissibility. 
See I-290B, Notice of Appeal to the Administrative AppeaLs' Office (AAp), dated December 18, 
2006. 

The record includes, but is not limited to: briefs, motions, and :corresponde11ce from counsel; letters 
of support; identity, medical, employment, and · financi~l :documents; academiC records and 
certificates; photographs; and criminal history documents. The entire record was reviewed and 
considered in rendering .a decision on the appeal. 

,. ' 

Section 212(a)(6) of theAct .provides: · 

(C) Misrepresentation.- . 

(i) In general.- Any alien . who, by . fraud o~ willfully misrepresenting a 
material fact, seeks to procure (or has sought to procure or has procured) a 
visa, other documentation; oi admission into the United · States or other 
benefit provided under this Act is inadmissible. 

(ii) Falsely claiming citizenship.-

.. ,.-~. 
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(11) Exception.- In the. case of an alien making a representation described 
in ~ubclause (I), if each natural parent of, the alien : .. is or was a citizen 
(whether ~y birth or natui.alfzation), the alitin· permanently resided in the 
United States prior to att~ining the age o£•16, . and the alien reasonably 
believed at the time ·of m~king such representation that he or she was a 
citizen, the alien shall not be considered to be inadmissible under any 
provis.ion of this subsection .based on such r~presentation. 

(iii) Waiver authorized.- For provision authori*ing waiver of clause (i), see 
. subsection (i). · 

The District Director .fou.rid the applicant inadmi~sible for falsely claiming to be a U.S. citizen upon 
attempting to enter the United States on June 14,' 1993, at the port of entry in 

Texas. The. appliCant was placed ' ~n exclusion proceedings, 1 and returned to Mexico the. 
same day. The .record supports the finding, and the AAO concurs that the applicant's 
misrepres~ntation of her citizenship was material. Accordingly, .the AAO finds thatthe applicant is 
inadmissible undersection 212(~)(6)(C)(i) of: the Act. · 

The AAO notes that aliens making false claims to U.S. citizenship on or after September 30, 1996, 
are ineligible to apply ·for· a Form I-601 wa::iver. However, provisions of the Illegal Immigration 
Reform a;nd Immigrant Responsibility Act qf 1996 afford ali~ns in the applicant's position, those 
making f~lse claims to U.S, cjtizenship prior to September : 30, 1996, eligibility to apply for a 
waiver. See USCIS Memorandu,m~ Section 2J2(a)(6) of the Immigration andNationality Act, Illegal 

· Entrants (jnd Immigration Violators, from Lori Scialabba; Assbciate Director, Refugee, Asylum and 
International Operations Directorate,, ponald Neufeld, , AssoCiate Director, Domestic Operations 

· Directora/e, Pearl Chang, Acting Chief, Office of Policy and Strategy, dated March 3, 2009. Thus, 
the appliCant is eligible to apply for a wa'iver.~under section 212(i) of the Act. 

• • l • 

Section 212(i) of the Act provides, . in p~rtinent part: 

(1) The Attorney General . [now the Se,cretary of Homeland Security (Secretary)] 
may; in the discretion of the [Secretary), waive the application of clause (i) of 
subsection (a)(6)(C) in the case of an alien who ·ls the spouse, son or daughter 
of a United States Citizen or of an alien lawfully admitted for permanent 
residence, if it is established . to the ·. satisfaction of the [Secretary] that the 
refusal of' admission to the United States of such immigrant alien would result 

. 
1 The AAO notes that on August 20, 1993,.· th~ Immigration Judge issued an in absentia order of 
exclusio~. On April28, 2010, the Immigration Judge denied ;the applicant's motion to reopen and 
rescind the in absentia order. On June 28, 2011, the Board of immigration Appeals (BIA) sustained 

. the applicant's appeal of the Immigration Judge's denial of her motion, and terminated the 
. ' . ' 

. exclusion proceedings. 
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in extreme hardship to the citiz:en or lawfully resident spous~ or parent of such 
an alien. 

. . ' 

Section 2l2(i) of the Act provides· that a waiver of the bar to: admission is dependent first upon a 
showing. t;hat the bar imposes aiJ. e~treme har,dship on a qualify,ing family member. Hardship to the 
applicant,: her adult son, and .her children can~be considered only' insofar as it results in hardship to a 
qualifying relative: The applicant's spous:e and parents ar~ the . only demonstrated qualifying 
relatives in· this -case. Once extreme hardship is established, it is but one favorable factor to be 
considered in the determination of ~hether the Secretary should. exercise discretion. See Matter of 
Mendez, 21 I&:N Dec. 296 (BIA 1~96). 

Extreme hardship is "not a . definable· term of fixed and inflexible content or .meaning," but 
"necessarily depends upon the facts and cir9umstances peculiar to each case)' Matter of Hwang, 
10 I&N .Bee. 448, 451 (BIA.1964). lh Mqtter of Cervantes~Gonzalez, the Bo<;trd of Immigration 

· · Appeals ~BIA) provided a list of factors it ;deemed relevant ;in determining whether a,n alien has 
established extreme hardship to a qualifying r~lative. 22 I&N Dec. 560, 565 (BIA 1999). The fact()rs 
include the presence of a lawful permanent resident or United States citizen spouse or parent in this 
country; the qualifying relative's.fainily ties outside the United States; the conditions in the country or 
cquntriesto which the qualifying' relative would relocate and the extent of the qualifying r~lative's ties 

. in such countries; the financial impact of departure from this country; and significant conditions of 
.. health, particularly when tied to an unavailability of suitable m~dical care in the country to. which the 

. . ; t . · . . 

qualifying relative would relocate. /d. The BIA added that not all of the foregoing factors need be 
· analyzed in any given case and ~mphasi~ed that the list of factors was not exclusive. /d. at 566. · 

The BIA has also held that the co~mon or typical ~esults of removal and inadmissib.ility do not 
constitute: extreme hardship, and has l.isted certain individual pardship factors considered common 
rather th~n extre·me. These factors include:, economic disadvantage, loss of current employment, 
inability to maintain one's. present standard of living, .inability to pursue a chosen profession, 
se.paratioH from family · m~rnbers, severing community ties, cultural readjustment after living in the 
United States for many · years, .cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferi~r economic and educational opportunities in the foreign country, or 
inferior medical facilities in the Joreign·coun'try. See generally /d. at 568; In re Pilch, 21 I&N Dec.· 
627, 632-33 (BIA 1996); Matter oflge, 20 I&N Dec. 880, 883 .. {BIA 1994); Matter of Ngai , 19 I&N 
Dec.-:245, 246-47 (Comm'r 1984); Matter of Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of 

· Shaughnessy, 12 I&N D~c: 810, 813.(BIA 1Q_68). . · 

However, though · har~ships may not be extrenie when consi,deted abstractly or individually, the 
Board has made it clear that "[r]el~vant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of 0-1-0-, 21 
I&N Dec.·381; 383 (BIA 1996) {quoting Matter oflge,, 20 I&N Dec. at 882). The adjudicator "must 
consider the .entire range qf factors concerning hardship in their totality and determine whether the· 
combination of hardships takes the case 1 beyond those. hardships ordinarily associated with 

·deportation}' Jd. ' . 
'. 
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· The actual hardsl}ip associated wNl an abstract hardship factor. such as family separation, economic 
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the· unique 
circumstances of each case, as does the cum.ulative hardship a qualifying relative experiences as a 
result of aggregated individual hardships. Se~, e.g:, In re Bing Chih Kao and Mei. Tsui Lin, 23 l&N 
Dec. 45, 51 (BIA 2001) (distinguishing In R¢ Pilch regarding hardship faced by qualifying relatives 

~ . 

on the basis of variations in the length of residence in the United States and the ability to speak the 
language of the · country to · which they would relocate). For example, though family separation has 
been f6uqd to be a common re~ult of inadmissibility or removal, separation from fainily living in 
the Ynited States can also be the most important single. hardship factor in considering hardship in 
the aggregate. See Salcido-Salcido v. I.N.S., 138 F.3d 1292,' 1293 (quoting Contreras-Buenfil v. 
INS, 712 F.2d 401, 403 (9th Cir. 1983)); but;see Matter ofNgai,. l9 I&N Dec. at 247 (separation of 
spouse and children from applicant not extnii:ne hardship due ;to conflicting evidence in the record . 
and becal}se applicant and spotise.had been voluntiuily separ~ted from one another for 28 years). 
Therefore\ we consider the totality of the circumstances in determining whether denial of admission 
would result in extreme hardship to a qualifying relative. 

counsel contends that the applicant's spouse:would suffer extreme emotional and financial hardship 
in the applicant's absence as: he relies on :her tremendouslY: because she serves as the family's 
primary c~retaker while he serves as the piimary breadwinner; ihe has never be,en separated from her 
since their marriage; he would· need to maintain separate households and provide sufficient funds 
for the ap>plicant; he would be devastated as he would be unable to afford a caregiverfor their 

. - . J . 

children, pe would need to take their childrep to school, and he. would have to take time off during 
the.ir illnesses; and he would not be able to provide the love and care of their mother. 

Counsel also contends that the applicant's ;mother would suffer extreme emotional and medical 
hardship iin the applicant's absence as: the applicant's mother is 73~years-old and has been 
diagnosed with high blood pressure and diabetes, whiCh require her to take. medication and to visit 

. I . 

her doctor every two months; she and the applicant maintain ian extremely close relationship; ~nd 
the applicant cooks- for her, takes her to her doctor appointments, and ensures that she takes her 
medications timely. · · 

' 
Counsel further contends that the applicanfs 16-years old, minor daughter needs a~sistance with 
photo sh~ots, traveling, and making contacts because she ·is an advanced moder with the 

· and her career would not be as· successful as it has been without the 
applicant's permission and presence, 

( 

Additionally, the applicant discusses that: ~er spouse gave her an· opportunity to believe in)ove 
again as he is hardworking, handsome, and respectful; her spotise is a truck driver and works nights, 
so she is responsible for appointments, her children's scho,(Jling, and the maintenance of their 
household; and .her family has a relationship. with her stepdaughter. The applicant's spouse further 
discusses· the dedication that the applicant .has to her fainily, ensuring that her children make a 
positive impact on society and caring for her: elderly parents. He also indjcates.that, as a semi-truck 
driver, he must be away from the family hoqie for two days, so the applicant does not work outside 

. their home as she must take ~are of their children. · 
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The record is sufficientto establish that.the applicant's spouse and mother would suffer hardship in 
'the. aoolicant's absence. The applicant's spouse is the sole breadwilmer and has been employed by 

in a fulltime capacity stnce August 28, 2006, and currently serves as a Driver 
Specialist: His job requires him. to be "on th~ road" two days each week, so the applicant maintains 
their househoid and she serves as the ·primary: caregiver to her children, including a daughter with an 
ongoing kedical condition rel~·ted to her byes. Additionai!ly, the · applicant's mother receives 
ongoing treatment for her medical .conditions, and tpe applicant pl<iys ·an essential role in assisting 
her mother with her daily activities. Although the :record does not include evidence of economic 
and labor:conditions ,iri Mexico, demonstrating the applicant's ~iriability to contribute to her and her 
family's households, the AAO. nevertheless ·finds, in the aggregate, that the applicant's spo\lse. 
would suffer extreme hardship upon separ~ticm from the applicant. · 

Counsel 6ontends . that the applicant's . spouse would suffer extreme hardship upon relocating to 
Mexico tb be with the ·applicaht as: he . do~s not have any des to Mexico, and has continuously 
resided in\ the United States; all 9f his extens~ve family members also reside in the United States; he · 
would b~ ;unable to find employment becaus~ of the economic 9onditions in Mexico ·and he does not 
speak · Spanish; he wpuld _lose pis social sed\lrity and 401k b~nefits; his standard of living . would 
dramatically decrease; · and he wpuld lose · custody of his daughter from a previous marriage, based 
on the divorce .decree. · · . 

" ' 

··.Counsel a1so contends thatthe applicant's. parerits would suffer extreme hardship UROn relocation as 
they have been lawful.permanent residents since 1990 and. 1996, and many of their sons and 
daughters;· reside -in the United States as U.S. Citizens or lawful permanent residents. ,. 

. .. 
. ' 

Counsel :further contends that the applicant' s children would suffer extreme hardship upon 
relocatiofi, as: their principal language is English, and they would have extreme difficulty adjusting 
to academic life in Mexico; they would be ih a place· without a family support system; they would 

. need to. discontinue .their education to assist the f<lmily economically; and the applicant and her 
spouse would be unable to provide them adequate medical care. 

The record is sufficient to establish that the applicillit' s sp~use and parents w~uld suffer hardship if 
they were to relocate to Mexico to be with ~he applicant. The record reflects that the applicant ' s 
spouse has continuously resided in the ·united States· and that hir parents continue to maintain their 
.lawful permanent resident status. · The recof.d also reflects that the applicant, her spouse, and her 
children niaiptain a relationship with the spo~se ' s daughter from a previous marriage. Although the 
record does not include social, political, or e,conomic conditiops in Mexico, the record reflects that 
the applicant's ~other and one daughter continue to receive ohgoing treatment for their respective 

. medical conditions. The AAO finds that, in. the aggregate, 'the applicant ' s spouse would suffer 
extreme hardship upon relocation to Mexico:· . 

. . ' . . . 

·Accordirtgly, · as · the applicant has shown that his spouse wo_uld suffyr extreme hardship, he has 
established .that denial of the present waiver appiication "would result in extreme hardship"; as 
requireci for a waiver under section 212(i) of the Act 

. . : " 

Extreme hardship is a requirement for eligibility, but once established it is but one favorable 
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discre~ionary factor to be considered. Matter of Mendez~Moralez, 21 I&N Dec. 296, 301 (BIA 
1996). For waivers of inadmissibility, the burden is on the applicant tC? establis'h that a grant of a · 
waiver of'inadmissibility is warranted in the exercise of discretion. /d.· at 299. The adverse factors 
evidencing an alien's undesirability. as a per~anent resident must be balanced with the social and 
humane considerations 'presented on his behalf to determin~ whether the grant : of relief · in the 
exercise of discretion appears to .be in the .best interests of this country.Jd. at 300. 

In Matter.of Mendez-Moralez, in evaluating whether section 2'12(h)(1)(B) relief is warranted in the · 
exercise of discretion, the.BIA stated· that: . 

} . •' . 

The factors adverse to the applicant include the nature and underlying circumstances 
. ' 

of; the exclusion ground at issue, the presence of additional significant violations of · · 
this country's immigration laws, the. existence of a criminal record and, if so, its 

. na;ture, recency and seriousness, and tlie presence of other evidence , indicative of an 
ali,en 's bad character or undesirability as a permanent .resident of this country .... 
The favorable considerations include family ties in the Un(ted States, residence of 
lo~g ddration in this country (partic~larly where the £tlien began his r~sidency at a 
young -age), evidence of hardship to ;.the alien and· his Jamil y if he is ~xcl uded and 
deported, service in this country's Armed Forces, a history of stable. employment, the 
existence of property or business ties, evidence of value and service to the 
community, evidence or' gemiine rehabilitation if a criminal record exists, and other 
evidence attesting to the: alien's good character (e.g., affidavits from family, friends, · 
and responsible community representatives) ... . 

/d. at 30L 

The BIA further stated that upon review .of the record' as a whole, .a balancing of the equities and 
adverse matters must be .made to deterinine whether discretion should be favorably .exercised. The 
equities that the applicant for section 212(Q)(1)(B) relief must bring forward to establish that he 
merits a favorable exercise of administrative discretion will .depend in each case on the nature and 
circumsta,nces of the ground of exclusion sought to be waived and on the presence of any additional 
adverse n_iatters, .and as the negative factors grow more ser~ous, it becomes incumbent upon the 
applicant to introduce additional offset,ting favorable evidence .. /d. 

' ) 

The favorable factors in this case include extreme hardship to the applicant's U.S. citizen spouse 
and significant hardship to his parents and c4ildren, the applicant's (;Ontihuous presence for over 25 
years, familial and community ties, the p'ayment of taxes,; letters of support· attesting to ·the 
applicant's good moral character, and the absence of a crimi'nal record. The unfavorable factors 
include the . applicant's misrepresentation o{ her Citizenship upon seeking admission to the United 
St~tes, her subsequent. entry into the Uniteq :states without inspectiqn by immigration officials, her 
unlawful presence, and her employment without authorization. ~ . . ·· 

Although the applical1!'S ·Violation of immigration laws cannot be condoned, the pqsitive factors in 
this case outweigh the negative factors. 'Jiherefore, the AAO finds that a favorable exercise of 

· ·discretion is wami.nted. 
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In these proceedings, the burden of establishing eligibility for the waiver . rests entirely with the 
applica~t. ~ee section 291 of the Act, 8 UloS.C. § 1361. In this case, the applicant has .met her 
burden and the appeal will be sustained. 
ORDER: The appeal is sustained. 

'· . 

I 

,' 


