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Date: f.EB . 1 ·g· 2013 

IN RE Applicant: 

Office: LOS ANGELES 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Serv ices 
Administrative Appeals Office (AAO) 

· 20 Massachusetts Ave. , N.W ., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

APPLICATION: Application fo~ Waiver ofGrounds of Inadmissibility under section 212(i) of the 
Immigration and Nationality Act, 8 U.S. C. §' ll82(i) . 

~ ' 

ON BEHALF OF APPLICANT:. 

INSTRUCTIONS : . 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 

related to this matter have b~en returned to the office that originally decided your· case. Piease be advised that 

any further inquiry that. you might have concerning yoUI·case must b'e made to that office. 

If you believe the AAO inappropriately applied the law in reaching its deci s i~n . or you have additi onal 
information that' you wish to have ~onsidered, you may file a motion to reconsider Ol: ' a . motion to reopen in 

accordance -with the instructions on Form I-29013 , Notice .of Appeal or Motion, with a fee of $630. The 
specific requirements -for filirig such a· motion can be found at 8 C.P.R. § 103.5. Do not file any motion 
directly with the AAO. ·Please be aware that 8 C.P.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days ofthe decision that the motion seeks to reconsidcer'or reopen. 

' ' 

Thankyou, . 
· .A~ • 

t :v-~ra·-ac ..... ' ' ' v . 
,r 

Ron Rosenberg __ _ 

Acting Chief, AdJl1ini·strative AppealsOffice 

www.uscis.gov 
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DISCUSSION: The :waiver application was denied by the Field Office Director, Los Angeles, 
California: The matter i~ now before. the Admini.strative f..ppeals Office (AAO) on appeal. The 
appeal will be dismissed. 

I 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
1182(a)(6)(C)(i), for attempting to procure admission to the United States through fraud or 
misrepresentation. The applicant is the· beneficiary of an approved Petition for Alien Relative (Form 
1.-130). The applicant seeks a waiver of inadmissibility pursuant to section 212(i) of the Act to 
remain in-the United States with her U.S. citizen spouse. 

The Field;Office Director found that the applicant was inadmissible under ·section 212(a)(6)(C)(i) of 
the Act.. In addition, the Field Office Direc.tor co~cluded the applicant was inadmissible u·nder 
section 212(a)(9)(C)(i)(ll) of the Act, 8 U.S.C. § 1182(a)(9)(C)(i)(II), for being unlawfully present in 
the United States after being previously removed. The Field Office Director concluded the applicant 
was ineligible for permission to reapply for admission (Form 1-212) and the waiver ~pplication was 
denied accordingly. See Decision of the Field Office·Director dated May 21, 2009. 

. . 

In the instant case the applicant attempted to enter the United States. i.n February 1999 using a Form 
. 1-586, Border Crossing Card, belonging to another person. A.fter having been removed from the 

United States pursuant to section 235(b) of t~e Act in Febtu'ary 1999, the applicant subsequently 
reentered the United State without inspection in Aptil1999 and has remained since that time. 

On appeal counsel for the applicant asserts the I-:601 ~aiver application was erroneously denied as 
fruitless because the denied 1-212 was then· under appeal. 1 :With the appeal of the r-601 denial 
counsel submits · a brief and copies of previously-submitted statements from the applicant and her 
spouse. The entire record was reviewed and considered in rendering a decision on the appeal. 

Section 212(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any alien who; by fraud or willfully misre}i>resenting a material fact, seeks to 
procure (or hassought to. procure or has procured) a visa, Other documentation, qr 
admission into the United States or other benefit provided under this Act IS 

inadmissible. r · 

Section 212(i) of the ~ct provides that: 

The Attorney General [now the Secretary of Homeland Security (Secretary)] may, in 
the discretion of th~ Attorney General [Secretary], waive the application of clause (i) 

1 The AAO notes that an appeal ofthe Form 1-212 was ~enied by the AA:O on January 18, 2012. A concurrently tiled 

appeal of the denial of the Form 1-601 . was erroneously rejected when fil~d - in 2009 and later resubmitted by Counse l. . ' ' 

Dueto this error, the Form 1-601 appeal was not immediately forwarded tci the AAO and was not adjudicated at the time 

ofthe Form 1-212 'appeal was dismissed. 
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of 'subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the Attorney General [Secretary]that the refusal of 
admission to the United States of such. immigrant alien would result in extreme 
hardship to the citizen ·or lawfully resident spouse or parent of such an alien .... 

Section 2l2(a)(9) of the Act states in pertinent part: 

(C) Aliens unlawfully present after previous immigration viq!ations.-

(i) In general.-~ny alien who-

(I) has been unlawfully .present in the United States for an aggregate 
period of more th~n 1 yeat, or 

(II) has been ordered removed. under section 235(b )(I), section 240, or 
any other provision oflaw, 

. . . 
and who enters or attempts to reenter the United States without being 
admitted is inadmissible: 

(ii) Exception- Clause (i) shall not apply to an alien seeking admission 
rriore than 10 years after the da~e of the alien's last departure from the United 
States if, prior to the alit~n's reembarkation at a place outside the United States 
or attempt . to be readmitted from a foreign, contiguous territory, the Secretary 
has consented to. the alien's reapplying for admi&sion. . 

.An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for coJisent to 
reapply uhless the alien has been outside the United· States for more than ten years since the date of 
the alien's last departure fr,om the United States. See Matter of I;orres-Garcia, 23 I&N Dec. 866 
(BIA 2006). In Duran Gonz~lez v. DHS, 508 F.3d 1227 (9th Cir. 2007), the Ninth Circuit 
overturned its previous decision, Perez Gonzalez · v. Ashcroft, 379 F.3d 783 (9th Cir. 2004), and 
defen:ed to the BIA's holding that section 212(a)(9)(C)(i) .of the Act bars aliens subject to its 
provisions from receiving perm'ission to reapply for admission prior to the expiration of the ten-year 

. bar. The Ninth Circuit clarified that its holding in Duran Gonzalez applies retroactively even to 
those aliens who had Form 1-212 applications pending before Perez Gonzalez was overturned. 
Morales-fzquierdo v. DHS, 600 .F.3d. 1076 (9th Cir. 2010). See also Nunez-Reyes v. Holder, 646 
F.3d 684 (9th Cir. 2011) (stating that the general default principle is that a court's decisions apply 
retroactivyly to all cases still pending before the courts). Thus, to avoid inadmissibility under 
section 212(a)(9)(C) of the Act, it must be the ·case ·thatthe applicant's last departure' was at least ten 

. years ago, the applicant ha·s remained outside the United States and USC IS has consented to the 
applicant's reapplying for admission: 
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, In the present matter, the applicant is currently residing ih the United States and remained outside 
· the United States for only one month after her last departure. She is currently statutorily ineligible to 

apply for permission to reapply for admission. As such, no purpose would be served in adjudicating 
her waiver under section 212(i) of. the Act. . 

Having found the applicant statutorily ineligible for relief at this time, no purpose would be served in 
discussing whether she has established extreme hardship to a qualifying relative or whether she 
merits a waiver as a matter of discretion. In proceedings for .application for waiver of grounds of 
inadmissibility under section 212(i) of the Act, the burden of proving eligibility remains entirely 
with the qpplicant. Section .291 of the Act, 8 U.S.C. § 1361. ' Here, the applicant has not met that 
burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. The waiver application is denied. 

j 
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