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DATE: ·JA~ 1 0 2013 · 

IN RE: Applicant: 

Office: KENDALL 

y.s; ~epiiitJIJellt .of ~oiOeiilfi~ ~~c~~ity 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u~ s~ . Citizenship 
and. Inunigration 
Services: ·· · 

Fll...E: 

. l . ' 
APPLICATION: Application for Waiver of Grounds of Inadmi~sibil~ty under Section 212(i) of the 

hn~igratio~ and Nationality Act, 8 u.s.c: § l182(i). . . . - ~ . . 

ON BEHA;LF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Adtnini.strative Appeals Office in your case. All of the documents 
0 • • • • • j . 

related to this matter havy been returned to the office that originally decided your case. Please be advised that 
any further inq~iry that you might ~ave concemirig your case must be made to that office. · 

Thank you, 

-P ~-· ·· ~ . a 
'">/ . 

Ron Rose~betg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Kendall Field Office Director, Miami, 
Florida, ap:d a subs~quent appeal was dismisked by the Admin'istrative Appeals Office (AAO). The 
matter is ·now before tpe AAO ·on. motion .. The motion ~ill be granted and the underlying 
application is ~pproved .. 

The record establishes that the ' applicant is : a native and a citizen of Brazil who submit~ed false 
documentation in order to obtain an H-1B vis!a to enter the United States. The applicant was 'found to 

• t .-

be inadmissible to the United States pursuant to section 21~(a)(6)(C)(i) of the Immigration and 
Nationality Act (the Act), 8. U.S.C. § 1182(~)(6)(C)(i). The applicant does not contest this finding 
of ina~~iss~bility. Rather, she· is seeking 1

: a waiver under ;section 212(i) of the Act, 8 U.S.C. 
§ 1182(i), in prder to rem~in in the United ~tates with her U;S. citizen spouse and three children, 
born in 2007,2009 and 2010. 

The Field Office .Oirector concluded that t4e applicant had failed to establish that the bar to her 
admission would impose extreme hardship bn a qualifying relative, her U.S. citizen spouse, and 
denied the Applicatipn for Waiver of G~ounds of Inadmissibility (Form 1-601) accordingly. 
Decision of the Field Office Director, dated March 26, 2009. ' · 

On appeal, the AAO determined that th~ applicant had fail~p to establish that extreme hardship 
would be· imposed on ~ qualifying relative. 'Consequently, the appeal was dismissed. Decision of 
the AAO, dated November 28, 2011. · · ' 

In support of the motion, counsel submit~ the following: a brief; a psychological evaluation 
pertaining to th~ applicanfs · spouse; an ~ffidavit from the applicant's spouse; copies of the 
applicant's children's U.S.' birth' certificates; 1medical and academic documentation pertaining to the 
applicant'~ child, Andre; and a·.support lett~r.. The entire resord was reviewed and considered in 
arriving at ~ decision ori the appeal. · · 

' ., 

Section 212(~)(6)(C) of the Act pro.vides, in pertinent part: 

(i) Any alien \Vho, by fraud or willfully misrepresenting a ~aterial 
fact, seeks to proem~ (or ~as. sought to procur~ or has procured) a visa, 
other documentation~ or admission into the United States or other benefit 
provided.under this Act is inadmissible. · ··· 

Section 212(i) of the Act provides: · 

(1) · The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General (Secretary), waive the 

·. application of clause (i) of su~section (a)(6)(C) in the case of an immigrant 
who is the spouse, son or dapghter of a Unite9 States citizen or of an alien 

.. lawfully admitted for perrrianent residence . if it. is established to the · 
. satisfaction of the Attorney Qeneral (Secretary); that the refusal of admission 



(b)(6)

Page 3 

to the Unitt(d States of such iffi.migrant alien would result in extreme hardship 
to the Citizen or lawfully resid~nt spouse or parent of such an alien ... 

A waiver of inadmissibility llllder section 21~(i) of the Act is dependent on a showing that the bar to 
admission imposes extr~me hardship on a 'qualifying relativ:e, which includes the U.S. citizen or 
lawfully resident spouse 9r par¢nt of the ·applicant. The app(icant's spouse is the only qualifying 
relative in; this case.· Hardship to the applicant or his three children can be considered only irisofar as 
it results · iii hardship to a qualifying relative. If extreme hardship to a qualifying relative is 
established, the applicaqt is statutorily eligible for a waiver, ,;and USCIS then assesses whether a 
favorable-~xetcise of dis<;retion is warranted. ; See Matter of M~ndez-Moralez, 21 I&N Dec. 296, 301 
(BIA 1996),. . .. 

' 
Extreme p~dship is "not ·a defmable ·terrtl of fixed · and inflexible content or meaning," but 

. - . . I ' . 

"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
. . I 

10' I&N Qec. ,448, 451 (BIA 1964). In Maf!er of Cervantes-Gonzalez, the Board provided a list of 
factors it _· d~emyd relevant in determining ~hether an alien ~as established extreme hardship to a 
qualifying tehitive; 22 I&N Dec. 560, 565 (ijiA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen sjxmse or parent iir this country; the qualifying relative's 
family ties outside the United States; the con~itions in the country or countries to which the qualifying 
relative woUld ~elocate and the extent of the :qualifying relative's ties in such countries; the fmancial 
impact of departure from this country; and :significant condition8. of health, particularly when tied to an 
unavailability of suitable .medical care in the :eountry to which the qualifying relative would relocate. 
/d. The Board added that not all of the foregoing factors ne~ be analyzed in any given case and 
emphasized that the list of factors was p.ot ex<;lusive. /d. at 566. 

. r 

The Board has ruso held that the common ~r typical results o,f removal and inadmissibility do not 
constitute' extreme hardship, and. has listed ~ertain individual !hardship factors considered common 
rather than extreme. These factors include~ economic disadvantage, loss of current. employment, 
. inability to maintain orie'·s present standard of living, inability to pursue a chosen profession, 
separation from family member_s, -~evering cpmmunity ties, c~ltural readjustment after living in the 
United States for many years, . cultural adj.;tstment of qualifying relatives who have never lived 
outside the ,United States~ inferior economic .and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generaily Matter of Cervantes-Gonzalez, 22 
I&N Dec., ~t 568; Matter' of Pilch, 21 I&N Dec. 627,632-33 (B:IA 1996); Matter of Ige, 20 I&N Dec. 
880, 883 (~lA 1994); Matter ofNgai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec. 88, ~9-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, though hard&hips inay not be exlfeme when consjdered ·abstractly or individually, the 
Board has made it clear that "[r]elevant 'factors, though riot extreme in themselves, miJSt be 
considered in the aggregate in determining whether extreme h~dship exists." Matter of 0-J-0-, 21 
I&N Dec. 381, 383 (BJA '1996) (quoting Matter of lge, 20 I&N Dec. at 882). The adjudicator "must 
consid,er the en~ire range of factors concemiPg hardship in th~ir totality and determine whether the 
combination of hardships takes the case . beyond those ~ardships ordinarily associated with 
deportation." Id. · · 
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The actual h~dship associated with an abstr~ct hardship factor- such as family separation, economic 
disadvant~ge, . cultural · readjl,lstment, etcetera~ differs in nature ~d severity depending on the unique 
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a 
result of ~ggregated individual hardships. See, e.g., Matter ofiBing Chih Kao and Mei Tsui Lin, 23 
I&N Dec. 45, 51 (BIA 2001) (distirigtiishing ;Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variatio~ in the. len~ of residence ih the United States and the ability to 
speak the language of the country to which they would relbcate). For example, though family 
separation p.~s been found to be a common). result of inadmi~sibility or removal, separation from 
family iiving in the United States can also be the most :important single hardship _factor in 

· considering ~ardship in ihe aggregate. See $alcido-Salcido, 1:38 F.3d at 1293 (quoting Contreras
Bueizfil v. INS, 712 F.2d 401, 403 (9th Cir.: 1983)); but see Matter of Ngai, 19 I&N Dec. at 247 
(separation of spouse and children from applicant not extreme\·hardship due to conflicting evidence 
in the recprd and becalis~ applicant and ~polise had been voluntarily separated from one another for 
28 years).· Ther~fore, we consider the totalit~ of the circumstances in determining whether denial of 
admission would result in extreme hardship tQ a qualifying relafive. . · 

The applicant's U.S. citizen spouse contends that he will exderience extreme hardship were he to 
re~ain in ~e United States while his wife telocates abroad ~s a result of her inadmissibility. To 
begin, the applicant's spouse explains that •he was fmal~y a.dmitted to dental school at 

and without his wife's daily support and encouragement, he would 
not be able to pursue his D0ctor'of Dental S~gery degree and properly care for his three children on 
his own. He maintains that he . would have <to cease his studi~s as he would have to obtain gainful 
employment to support the family on ·his !own and start p}lying back his student loans. The · 

· ' applicant's s,pouse .further notes that he and .his three young 4hildren are wholly dependent on the 
applicant and she sustains everythillg in the family and wit:P.out her, he and his children would 
experience emotional . hardship. Further, th¢ applicant; s spouse · explains that his son, was 
diagnosed with Autism in 2010 and the applicant is the 2417 caregiver to and his siblings. As 
his time is t3.ken up wit,h dental school, th.e applicant's spouse!coiitends that it is his wife that is the 
active pa~ent in and the other chil4fen's, day to day life. .Were the a ~licant to relocate 
abroad, the applicant's spouse explains that ~is children, and most notably would experience 
extreme hardship which would ih turn cahse him; their father, ~xtreme llardship. Affidavit of 

?ated December 21, 2011. 

In support, oii motion a psychological evaluation has been provided establishing that the applicant's 
spouse is suffering.from acute a.J;tX.ietyand si~ation~ depression as a result ofthe threat of long-term 
~eparatiori· from his wife. In addition, a letter has been provided from pediatrician, · 

noting ·1hat ~as . been. diagnosed \Vith autism and has been receiving 
aggressive tl1erapy, support and:treatm.ent. confirms 'that the applicant spends a lot of time 
and attention In order to assist in ;therapy and is wholly responsible for his care as her 
husband is c~ently in dental school which :requires his full attention. Further, documentation has 
b~en prov1cied -establish~g enrollment in a Preschool; Education Program, Intensive Needs 

: Cl~ss. A copy of Individualized E~ucation Program1(1EP) from November 2011 has also 
been • submitted . by :counsel. A letter , has~ also been provided from · previous teacher 

_,.. 
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establishing the instrumental role the applicant plays in her child's therapy and progress and noting 
that the applicant's spouse relies on her con1.pletely so that he, can focus on completing his degree. 
See Letter jro.111, dated ~ecember 14, 201;1. Finally, evidence establishing the 
applicant'~ spouse's enrollment at is in the record. 

. . . . I 

The record reflects that the cumulative effect of the emotional, academic and fmancial hardship the 
applicant'~ spouse would experience due to tij.e applicant's inad,missibly rises to the level of extreme. 
The AAO thus concludes that . were the applicant unable to reside in the United States due to her 
inadmissi~i~!ty, th~ ~pplicant's spouse would suffer extreme hardship if she remains in the United 
States. · 

. , . . , I 

The applic~t's spouse contends that he wou~d experience numerous hardships were he to relocate to 
Brazil to reside with the applicant due to her inadmissibility. To begin, he maintains that he would 

, . . . I 

· not be able to continue his program in d~ntistry in Brazil as h:e would not be able .to obtain federal 
student loans and personal loans to pay for sehooling and his Portuguese is not very strong as he left 
Brazil as ·a young child .. In addition, the applicant's spouse ~references the problematic economic 
condition~ in Brazil. ·Further, the applicant'~ spouse details tijat lS receiving medical, social 
and academic care for autism in the United States and a relocation abroad would cause him, and by 
extension, his father, hardship. Further, the ~pplicant's sppuse::references the high rates of crime and 
violence ip. ~ra:tli. . Supra at 2-5: . t . ( 

The record ~stablishes that the ·:applicant's v.s. citizen spous~ came to the United States when he 
was 7 years old. He has been residing in the United States ·for over 25 years. He no longer has 
significant ties to BraziL Were . he· to rel9cate abroad, he \would have to leave his home, his 

·community, his parents and siblings; his chQrch, his long-terffi. involvement_ with the 
his ·academic career and the prof~ssionals familiar ;with treatment plan, and he 

would be fearful of hi~ and his children's s~ety and well-being. The AAO further notes that the 
U.S. Departm~nt of Stat~ has confrrmed tha~ the crime rate in· Brazil is high. See Country Specific 

· Information-Brazil, U.S. Department of State, dated August23, 2012. It has thus been established · 
that the applicant's spouse would suffer extreme hardship were he to relocate abroad to reside with 
the ·appli~ant due to her inadmissibility. · · · 

A review of the documentation )n the re~rd, when considered in its totality, reflects that on motion 
the applicant has established that her U.S. citizen spouse would suffer extreme hardship were the 
applicant 'unable to reside in the United States. Accordingly, the AAO fmds that the situation 

·presented in this application rises to the level of extreme hardship. However, the grant or denial of 
the wa~verdqes · not tumonly on the issue of the meaning of •:•extreme hardship." It also hinges on 
the discretion of the Secretary and pursu~t to such terms, co~ditions and procedures as she may by 
regulations prescribe. In discretionary matters, the alien bears the burden of proving eligibility in 
terms of equities in the United States which are not outweighed 'by adverse factors. See Matter ofT-

.·S-Y-, 7 ~&~ l)ec. 582 (BIA 1957). . 



(b)(6)

Page6 

-' 

' 
In evahiating whether . : . · reli~f is warranted in. the exercise of discretion, 
the factors · adverse to the :alien include the nature and underlying 

. circumstances otthe exclusio~ ground at issue,'~e presence of additional 
significant violations of thi~ c~mntry's irnmigratipn laws, the existence of a 
criminal record, ani:l if so, its 1nature and seriou'sness, and the presence of 
·other evidence indicative of the alien's bad character or undesirability as a 
permanent resident of this coimtry. ·The favor~ble considerations include 
(amily ties in the United Stat~s, residence of lo~g duration in this country 
(particulafly where · alien 'began residency at a young age), evidence of 
hardship t~ the alien and ~is f~ily if he is excl4ded ~d deported, service 
in this ·coliritry's Armed .. Fo~ces, a history of stable employment, the 
existence -of property or busil}ess ties, evidenc~ of value or service in the 
community, evidence of genujne rehabilitation :if a criminal record exists, 
and other evidence attestmg to the. alien's good character (e.g., affidavits 

. from (~ily, friends and responsible community representatives). 
~ ' . ~ . ~ 

Se~ Matter :of Men4ez-Jr1oralez,: 21 I&N De~. 296, 301 (BIA ~996). The AAO must then "balance 
the adverse· (~ctor~ ' evidencing an alien's undesirability as a permanent .resident with the social and 
humane co~siderations presented on the alien's behalf to deteqnine whether the grant of relief in the 
exercise of discretion appears to be in the; best interests of : the country." /d. at 300. (Citations 
omitted). _ · 

·The favorahl~ faCtors in this matter are the extreme hardship tlte applicant's U.S. citizen spouse and 
three chit4ren would face if the applicant ~ were to reside ih Brazil, regardless of whether they 
accompanied the applic~t ot sta.yed in the Q'nited States; the applicant's apparent lack of a criminal 
record; support. letters; gainful employmeht in the United! States; and community ties. The 
unfavorable factor in this matter is the applicant's misrepresentation, as detailed above .. 

The immigration violation committed by th~ applicant is serious in nature and cannot be condoned. 
Nonetheless, the AAO fmds that the applicant has established that the ·favorable factors in her 
applicati~il _outweigh the unfavorable factots. Th~refore, a :favorable exercise of the Secretary's 
discretion is warranted • . ( .. · .• 

In ptoce~~lirigs for application (or waiver of grounds of inadtnissibility, the burden of establishing 
that the appilcation merits approval remain~ entirely with the applicant. Section 291 of the Act, 
8 U.S.C. § 1361. The applicant has sustain~d that burden; Accordingly, the motion to reopen will 
~e granie9 artd the waiver application approved. · 

. . .... ·-- ' . •' . -. ;- . 

· The motion to re<>pen is granted. _The waiver application is approved. 
. . ' . . . - . 


