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U.S. Department ofH<mi.e!and Security 
U.S. Citizenship and Immigration Servi.ces 
Administrative Appeals· Office (AAO) 
20 M.a.~l)c.husetts Ave., N,.W., MS 2090 . 

. Washinst.qn, pc 205~9-J090 
·U.S. Citizenship 
a.nd Immigration 
Services 

APPLICATION: Application for Waiver of Grounds of Inadmissibility pu.rsuant to section 212(i) of 
th"e lniniig~:ation and' Nationality Act (tM Act), 8 U.S.C. § 1182(1) . 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

EnClosed please find tbe decision of the Administrative Appeals Office (AAO) in your case. This is a 
non-precedent decision. The AAO does not announce new constructions of law nor establish agency policy 
~hro·ugh non-precedent decisions. 

-;1
1 
~hank you, . . . 

~(.-~ 
Ron Rose berg . · . . 

Chief, Administrative Appeals Office 

\ 
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DISCUSSION: The wa,iver application was denied by the Field Office Director, Lima, Peru. The 
Administrative Appeals Office (AAO) dismissed a subsequent appeal and two motions. The matter is 
now before the AAO on a third motion. The motion will be granted and the prior MO decisions 
withdrawn .. The underlying waiver application is approved. 

The record reflects that the applicant· is a native and citizen of Brazil who was found to be 
inadmissible to the United States pursuant to section 212(a)(6)(C)(i) of the Act for willful 
misrepresentation of a material fact in order to ptocute an immigration benefit. The applicant is 
engaged to be married to a U.S. citizen and seeks a waiver of inadmissibility pursuant to section 
212(i) of the Act in order to reside with her fiance in the United States. 

The field office director found that the applicant failed to establish extreme hardship to a qua,lifying 
relative and denied the application accordingly. The AAO dismissed the appeal, finding that 
although the applicant established that her fiance would suffer extreme hardship upon relocation to 
Brazil, the applicant did not establish that her fiance would suffer extreme hardship if he decided to 
remain in the United States .. For both of the applicant's motions, the AAO granted the motions, but 
denied the underlying waiver application. The AAO again found that although the applicant 
established extreme hardship upon relocation, she did not establish extreme hardship upon 
separation. 

Counsel has now filed a third motion to reopen and reconsider, contending that the applicaiJ.t' s fiiince 
underwent surgery in July 2013 and that he needs his fiance's assistance. Counsel submits new 
evidence in support of the motion. 

A motion to reopen must state the new facts to be proved in the reopened proceeding and be 
supported by affidavits or- other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to 
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent 
decisions to establish that the decision1 was 'based on an incorrect application of law or Setvice 
policy. A motion to reconsider a decision on an application or petition must, when filed, also 
establish that the decision was incorrect based on the evidence of record at the time of the initial 
decision_. 8 C.P.R. § 103.5(a)(3). A motion that does not meet applicable requirements shall be 
dismissed. 8 C.P.R..§ 103.5(a)(4). 

Here, counsel has submitted a letter and new documentary evidence to support the applicant's 
waiver a,pplication. The applicant's submission meets the requiremynts of a motion tO reopen. 
Accordingly, the motion is granted. 

In addition to the evidence already described in the AAO's previous decisions, the record also 
contains: an updated letter from a psychologist; a letter from a physician; an affidavit from the 
applicant's fiance's daughter; and copies of medical records. The entire record was reviewed a.nd 
considered in rendering this decision on motion. 

Section 212(a)(6)(C)(i) of the Act provides, in pertinent part: 
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In generaL-Any alien who, by fraud or willfully misrepresenting a lpaterial fc:tc:t, 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible. · 

Section 212(i) provides, in pertinent part: 

(1) The Attorney General [now Secretary of Homeland Security] may, in the discretion 
of the Attorney General [now Secretary of Homeland Security], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant who i~ 

. the spouse, son, or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
[Secretary] that the refusal of admission to the Uriited States of such immigrant alien 
would result in extreme hardship to the citizen or lawfully permanent resident 
spouse or parent of such an alien ..•. 

In this case, ·the AAO previously found that th~ applicant is inad_mi.ssible under section 
212(a)(6)(C)(i) of the Act for willful misrepresentation of a material fact in order to procure an 
irtmiigratiort benefit. Counsel does not contest this finding of inadmissibility on motion. 

Extreme hardship is "not a definable term of fixed and inflexible content of meaning," but 
"necessarily depends upon the facts arid circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors inClude the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying rel<ltive's 
family ties ou~side tbe United States; the conditions in tpe country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such cOUhtries; the financial 
impact of departure from this country; and significant conditions of health, particularly when tied to an 

· unavailability of suitable medical care in the country to which the qualifying relative wo11,ld relocate. 
/d. Tbe Board c:tdded that not all of the foregoing factors need be analy?ed in any given case a.nd 
emphasized that the list of factors was not exclusive. !d. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered commqn 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment ~fter living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, i11ferior economic an_d education~l opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N J)ec. at 568; Matter of Pilch, 21 I&N Dec. 627,632-33 (BIA 1996); Matter oflge, 20 I&N Dec. 
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880, 883 (BIA 1994); Matter ofNgai, 19 I&N Dec. 245, 246-47 (Conun'r 1984); Matter of Kim, 15 
I&N Dec. 88, 89--90 (13IA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, thotgh hardships may not be extreme when considered abstractly or individually, t_he · 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of 0-J-0-, 21 
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator ''must 

. consid~r the entire ra_nge of factors cmicefllillg h~rdship in their totiility and_ determine whether the 
combination Of hardships takes the case beyond those hardships ordinarily· associated with 
deportation." /d. ! 

The actual hardship associated with an abstract hardship factor such as family separation, economic 
disadvaQ.tage, cultural readjustment, et cetera, differs in nature and severity depending on the unique 
circumstances of each case, as does the cumul~tive hardship a qualifying relative experiences as a 
reSult of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao cind Mei Tsui Lin, 23 
I&N Dec. 45, 5'1 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variations in the length of residence in tbe U11ited States and the ability to 
speak the language of the country to which they Would relocate). For example, though family 

. . ·- --- .. - - - , I 

separ:atio11 bas been fourid to be a common result of inadmissibility or removal, separation from 
family living in the United States can also be the most importilnt si11gle hardship factor in considering 
hardship in the aggrega~e. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contretas-Buenfil v. INS, 
71Z F .. 2d 401, 403 .(9th Cir. 1983)); but see Matter ofNgai, 19 I&N Dec. at 247 (separation of spouse 
and children from ·applicant not extrellle hardship due to COIJ,flicting evidence in tbe reco_rd and 
because applicant and spouse had been. voluntarily separated from one another for 28 years). 
Therefore, we consider the totality of the circumstances in determining whether denial of admission 
would result in extreme hardship to a qua-lifying relative. 

Mter a careful review of the entire record, including the additional evidence submitted on motion, 
the AAO finds that the applic<lllt's fiance, Mr. will suffer extreme hardship if the appljcant's 
waiver application were denied. The MO previously fm.md that if Mr. relocated to at-azil Jo 
avoid the hardship of separation, he would experience extreme hardship, and the AAO will not disturb 
that finding. The AAO also finds that if Mr. remains in the United States without his fiance, 
he would suffer extreme hardship. New evidence submitted on motion shows th~t Mr. 
recently had surgery, to remove a tumor located on his adrenal gland. In addition to adrenal tumors, 
the record shows that Mr. also suffers from numerous other health problems irtduding 
byperte:n_sion, severe coronary artery calcifications, coronary artery disease, a signifkant family 
history of atherosclerotic heart disease, diabetes, emphysema, depression,. and that he has h,ad a 
cardiac stent implanted~ A letter from his physician submitted on motion describes Mr. 
"failing health," concludi11g that h~ must have support to help him. In addition; an updated letter 
from Mr. psychologist states that his declining health has exacerbated his Major Depressive 
Disorder, a direct result of being separated from his fiance, and describes Mr. depression as 
"severe enough to adversely affectall aspects of his life." Considering th,e n~w evidence subrp.itted 
on motion, in conjunction with the documentation already in the record, including letters from Mr. 

'" 
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children, friends, and other mental health professionals that describe how his depression has 
worsened to the extent that he has lost weight, stopped eating lunch, stopped chatting with employees, 
and began drinking by himself, the AAO finds that the hardship Mr. would suffer if he remains 
in the United States is extreme, going well beyond those hardships ordinarily associated/ with 
inadmissibility or exclusion. The AAO therefore· finds that the evidence of hardship, co-nsidered in 
the a.Q:gtegate and in light of the Cervantes-Gonzalez factors cited above, supports a finding that Mr. 

faces extreme hardship if the applicant is refused admission. 

J 

The AAO also finds that the applicant merits a wa.ivet of inadmissibility as a matter of diScretion. 

In discretionary m(ltters, the alien bea,rs the burden of proving that positive factors are not 
outweighed by adverse factors. See Mattet of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). The adverse 
factor in the present case includes the applicant's willful misrepresentation of a material fact in order 
to procure an iromigratioQ benefit. The fa:vorable and mitigCJ.ting factors in the present case include: 
the applicant's ties to the United States, including .her U.S. citizen fiance and his children; the 
extreme hardship to the applicant's fiance if she were refused admission; and the applicant's lack of 
any arrests or criminCJ.l convictions. . 

The AAO finds that, a~though the applicant's immigration violation is serious and cannot be 
condoned, when taken together, the favorable f&ctors in the present case· oq.tweigh the adverse 
factors, such that a favorable exercise of discretion is warranted. 

In application proceedings, it is the applicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8l! .S.C. § 1361. Here, that burden has been met. 

ORDER: The motion is gran:ted and the prior AAO decisions dismissing the appeal ate withdrawn. 


