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DISCUSSION: The waiver application was denied by the Field Office Director, Columbus, Ohio, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1182(a)(9)(B)(i)(II), for having been unlawfully present for more than one year and 
seeking readmission within 10 years of her last departure. She was further found inadmissible under 
section 212(a)(6)(C)(i) of the Act, 8 U.S.C. tj 11 82(a)(6)(C)(i), for seeking admission into the United 
States by willful misrepresentation. The record additionally shows that the applicant is inadmissible 
under section 212(a)(9)(C)(i) of the Act, 8 U.S.C. 5 1182(a)(9)(C)(i), due to the fact that she was 
ordered removed, she accrued over one year of unlawful presence, and then she reentered the United 
States without being admitted. The applicant seeks waivers of inadmissibility in order to reside in 
the United States with her U.S. citizen husband. 

The field office director concluded that the applicant failed to establish that extreme hardship would 
be imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the Field Ofice Director, dated February 12, 
2008. 

On appeal, counsel for the applicant asserts that the applicant's husband will endure extreme 
hardship if the applicant is prohibited from residing in the United States. Appeal Brief, dated April 
8,2008. 

The record contains, in pertinent part, correspondence from counsel; statements and documentation 
regarding hardship the applicant's husband will endure should the present waiver application be 
denied, and; a sworn statement from the applicant regarding her entries to the United States. The 
entire record was reviewed and considered in rendering this decision. 

Section 2 12(a)(6)(C)(i) of the Act provides, in pertinent part, that: 

Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

Section 2 12(i) of the Act provides, in pertinent part, that: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant 
who is the spouse, son or daughter of a United States citizen or of an alien 
lawfully admitted for permanent residence if it is established to the 
satisfaction of the Attorney General [Secretary] that the refusal of admission 
to the United States of such immigrant alien would result in extreme hardship 
to the citizen or lawfully resident spouse or parent of such an alien[.] 
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Section 21 2(a)(9) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
' Security (Secretary)] has sole discretion to waive clause (i) in the case of an 

immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. 

(C) Aliens unlawfully present after previous immigration violations.- 

(i) In general.-Any alien who- 

(I) has been unlawfully present in the United States for an 
aggregate period of more than 1 year, or 

(11) has been ordered removed under section 235(b)(l), 
section 240, or any other provision of law, and who enters 
or attempts to reenter the United States without being 
admitted is inadmissible. 

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission 
more than 10 years after the date of the alien's last departure from the 
United States if, prior to the alien's reembarkation at a place outside the 
United States or attempt to be readmitted from a foreign contiguous 
territory, the Secretary has consented to the alien's reapplying for 
admission. 



Page 4 

The record shows that on or about January 5, 1995 the applicant was admitted as a border crosser or 
nonimmigrant visitor for a temporary period not to exceed 72 hours to visit within 25 miles of the 
United States Border with Mexico. Order to Show Cause, dated January 6, 1995. The applicant was 
found on or about January 1995 at Falfurrias, Texas, a distance of more than 25 miles from the 
United States border with Mexico. Id. at 1. The applicant was placed into proceedings before an 
Immigration Judge. On June 1, 1995, an Immigration Judge granted the applicant voluntary 
departure in lieu of deportation, and ordered that if the applicant did not depart on or before 
September 1, 1995 she would be deported to Mexico without further notice or proceedings. 

On October 2, 2007, the applicant testified under oath in a sworn statement before an immigration 
officer that for her 1995 entry she used her own passport and a fraudulent Form 1-94, 
ArrivalIDeparture Record. Record of Sworn Statement, dated October 2, 2007. She explained that 
she had a lawfully-issued B-2 nonimmigrant visa yet it limited the area in which she could travel 
within the United States. Id. at 1. She provided that she purchased the fraudulent Form 1-94 for 
$200 so she could visit a wider area. Id. The applicant stated that immigration officers seized her 
passport and Form 1-94 at the border and allowed her to travel to Columbus, Ohio pending 
proceedings in Immigration Court. Id. 

Based on the applicant's sworn statement, the field office director determined that the applicant was 
inadmissible under section 212(a)(6)(C)(i) of the Act for seeking admission into the United States by 
willful misrepresentation. It is noted that the applicant's account of her entry in her sworn statement 
is not consistent with the information provided in the Order to Show Cause. The applicant indicated 
that she attempted to enter with a fraudulent Form 1-94 in order to travel in a wider area than that 
permitted by her own B-2 visa, and that the documents were confiscated upon her attempted entry. 
However, the Order to Show Cause suggests that the applicant was admitted as a border crosser or 
nonimmigrant visitor with distance restrictions, as she was placed into proceedings for being found 
more than 25 miles from the U.S. border in violation of her status, not for presenting fraudulent 
documentation or lacking eligibility to enter the United States. Yet, the applicant's sworn statement 
unequivocally supports that she is inadmissible under section 212(a)(6)(C)(i) of the Act, and she 
does not contest this inadmissibility on appeal. 

The applicant testified that she did not depart the United States until January 2005. Record of Sworn 
Statement, dated October 2, 2007. Thus, the order of the Immigration Judge became a deportation 
order on September 2, 1995. The applicant resided in the United States from approximately 
September 2, 1995 until January 2005. Accordingly, she accrued unlawful presence from April 1, 
1997, the date the unlawful presence provisions in the Act took effect, until January 2005. This 
period totals over seven years. She now seeks admission pursuant to her application to adjust her 
status to lawful permanent resident. She was deemed inadmissible to the United States under section 
212(a)(9)(B)(i)(II) of the Act for having been unlawfully present for more than one year and seeking 
readmission within 10 years of her last departure. The applicant does not contest her inadmissibility 
under section 2 12(a)(9)(B)(i)(II) of the Act on appeal. 

The applicant described her efforts to reenter the United States in 2005 by stating: 
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I first attempted to enter the United States at the Brownsville, [Texas] point of 
inspection, with a man and woman whose names I do not know. I paid them $1,000. 
The woman did all of the talking to inspectors. When the inspector asked my name, I 
told him - I did not present any papers or documents with 
that name on it [sic]. I was not allowed to enter the United States. A few days later, I 
entered the United States at the Brownsville, [Texas] inspection point with a group of 
woman [sic] who offered to help. I did not pay these women and I did not have to 
identify myself, or give a name to the Inspector. 

Record of Sworn Statement at 1. 

It is noted that the applicant's concealment of her true identity before a U.S. officer upon her first 
attempted reentry constituted a material misrepresentation, creating an additional basis for her 
inadmissibility under section 212(a)(6)(C)(i) of the Act. Specifically, revealing her true identity 
would have shown that she lacked proper documentation to lawfully enter the United States and that 
she was under a final removal order. 

The applicant's description of her second attempt to reenter the United States does not establish that 
she was inspected or admitted. She indicated that she did not have to identify herself or provide her 
name, which supports that a U.S. immigration officer did not in fact inspect and admit her. While 
she reported that a group of women helped her enter, she did not describe how the women helped 
her. She did not indicate whether they concealed her or whether she was physically presented to 
U.S. inspectors. As the applicant had been denied admission after misrepresentation at the same 
point of entry several days earlier, the record strongly suggests that she circumvented the inspection 
process and entered the United States without being admitted. 

In proceedings for a waiver of inadmissibility, the burden of proving eligibility remains entirely with 
the applicant. See Section 291 of the Act, 8 U.S.C. 5 1361. The applicant has not shown by a 
preponderance of the evidence that she was inspected and admitted when she entered the United 
States in 2005. 

As the applicant accrued over one year of unlawful presence, she was ordered removed, and then she 
reentered the United States without being admitted, she is inadmissible under sections 
2 12(a)(9)(C)(i)(I) and (11) of the Act. 

An applicant who is inadmissible under section 2 12(a)(9)(C) of the Act may not apply for consent to 
reapply for admission unless more than 10 years have elapsed since the date of the applicant's last 
departure from the United States. See Matter of Briones, 24 I&N Dec. 355, 358-59 (BIA 2007); 
Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006). Thus, to avoid inadmissibility under section 
212(a)(9)(C) of the Act, it must be the case that the applicant's last departure was at least ten years 
ago, the applicant has remained outside of the United States during that time, and that USCIS has 
consented to the applicant's~reapplying for admission. Matter of Briones, 24 I&N Dec. at 358, 371; 
Matter of Torres-Garcia, 23 I&N Dec. at 873, aff'd., Gonzalez v. Dept. of Homeland Security, 508 
F.3d 1227, 1242 (9th Cir. 2007). 
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In the instant matter, the applicant is presently in the United States, thus she has not been out of the 
United States for a total of ten years since her last departure. Accordingly, she is currently 
statutorily ineligible to apply for permission to reapply for admission. 

The field office director did not indicate that the applicant is inadmissible under section 2 12(a)(9)(C) 
of the Act. However, an application that fails to comply with the technical requirements of the law 
may be denied by the AAO even if the field office does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afd, 345 F.3d 683 (9fi Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

As the applicant is statutorily ineligible to apply for permission to reapply for admission, no purpose 
would be served in determining whether she has shown that she is eligible for waivers under sections 
21 2(a)(9)(B) or 2 12(i) of the Act. Specifically, no purpose would be served is assessing whether the 
applicant's husband would experience extreme hardship should the present waiver application be 
denied. 

As noted above, in proceedings regarding waiver of grounds of inadmissibility under sections 
212(a)(9)(B) or 212(i) of the Act, the burden of proving eligibility remains entirely with the 
applicant. See Section 291 of the Act, 8 U.S.C. tj 1361. Here, the applicant has not met that burden, 
in that she has not shown that a purpose would be served in adjudicating her waivers under sections 
2 12(a)(9)(B) and 212(i) of the Act due to her inadmissibility under sections 212(a)(9)(C)(i)(I) and 
(11) of the Act. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


