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4 Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, Chicago, Illinois, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The record reflects that the applicant is a 26-year-old native and citizen of Mexico who was found to 
be inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 8 1182(a)(9)(B)(i)(II), for having been unlawfully present in the 
United States for more than one year. The applicant is married to a Lawful Permanent Resident 
(LPR), and is the beneficiary of an approved Petition for Alien Relative (Form 1-130). The applicant 
seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 
5 11 82(a)(9)(B)(v), in order to reside in the United States with her LPR husband and United States 
citizen children. 

The Field Office Director found that the applicant failed to establish extreme hardship to her LPR 
husband, and denied the Application for Waiver of Grounds of Excludability (Form 1-601) 
accordingly. Decision of the Field Office Director, dated July 19,2007. 

On appeal, counsel asserts that the Field Office Director erred in denying the Form 1-601 application 
in that the applicant's husband will suffer extreme hardship if the applicant's waiver application is 
denied because of (1) the applicant's husband's family ties in the United States; (2) the applicant's 
long residence in the United States since 1981; (3) the financial hardship that the applicant's 
husband will suffer either if he remains in the United States without his wife or relocates to Mexico; 
(4) the high crime rate and the pervasive problems in health care and education in Mexico; and (5) 
the medical condition of the applicant's children. See Form I-290B, filed August 17,2007. 

The record includes, but is not limited to, affidavits from the applicant and her husband; a copy of a 
Pediatric Medicine Discharge Summary Report and the medical records of the applicant's daughter, 

dated June 26, 
2007; a letter from the applicant's husband's employer; letters of support from family and friends; 
Individual Income Tax Returns (Form 1040A), other financial documents; and country condition 
reports on Mexico. The entire record was considered in rendering a decision on the appeal. 

Section 2 12(a)(9) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present - 

(i) In general 

Any alien (other than an alien lawfully admitted for permanent residence) 
who- . . . . 

(11) has been unlawfully present in the United States for one 
year or more, and who again seeks admission within 10 years 
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of the date of such alien's departure or removal from the 
United States, is inadmissible. 

. . . . 

(v) Waiver 

The Attorney General [now the Secretary of Homeland Security (Secretary)] 
has sole discretion to waive clause (i) in the case of an immigrant who is the 
spouse or son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
[Secretary] that the refusal of admission to such immigrant alien would result 
in extreme hardship to the citizen or lawfully resident spouse or parent of such 
alien. 

The record reflects that the applicant entered the United States without being inspected and admitted 
or paroled in or around March or April 1999, when she was 16-years old. On August 7, 2000, the 
applicant's LPR husband filed a Form 1-1 30 on the applicant's behalf. On May 1 1, 2001, the Form 
1-130 was approved. The applicant departed from the United States to Mexico in November 2003, to 
obtain her V-visa. The applicant reentered the United States legally with the V-visa on February 9, 
2004. On March 19, 2007, the applicant filed an Application to Register Permanent Residence or 
Adjust Status (Form 1-485) and a Form 1-601. On July 19, 2007, the Field Office Director denied 
the Form 1-485 and Form 1-601, finding that the applicant failed to demonstrate extreme hardship to 
her qualifying relative. The applicant accrued unlawful presence from October 14,2001 (when she 
turned 18 years old) through November 2003, when she departed the United States to Mexico to 
obtain her V-visa. The applicant's unlawful presence for one year or more from October 14, 2001, 
and departure from the United States in November 2003, triggered the ten-year bar in section 
212(a)(9)(B)(i)(II) of the Act. See Matter of Rodarte-Roman, 23 I&N Dec. 905, 909 (BIA 2006). 
The AAO notes that the applicant does not dispute she accrued unlawful presence in the United 
States for more that one year. 

A section 2 12(a)(9)(B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(II) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or 
lawfully resident spouse or parent of the applicant. Hardship the applicant herself experiences upon 
removal is irrelevant to a section 212(a)(9)(B)(v) waiver proceeding. The AAO also notes that the 
record contains several references to the hardship that the applicant's children would suffer if the 
applicant were denied admission into the United States. Section 212(a)(9)(B)(v) of the Act provides 
that a waiver is applicable solely where the applicant establishes extreme hardship to her citizen or 
lawfully resident spouse or parent. Unlike a waiver under section 212(h) of the Act, Congress does 
not mention extreme hardship to United States citizen or lawful permanent resident children. In the 
present case, the applicant's husband is the only qualifying relative, and hardship to the applicant's 
children will not be considered, except as it may cause hardship to the applicant's spouse. Once 
extreme hardship is established, it is but one favorable factor to be considered in the determination 
of whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 
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The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and the 
determination is based on an examination of the facts of each individual case. Matter of Cervantes- 
Gonzalez, 22 I&N Dec. at 565. In Matter of Cervantes-Gonzalez, the Board of Immigration Appeals 
(BIA) set forth a non-exhaustive list of factors relevant to determining whether an alien has 
established extreme hardship to a qualifying relative. These factors include: the presence of family 
ties to U.S. citizens or lawful permanent residents in the United States; family ties outside the United 
States; country conditions where the qualifying relative would relocate and family ties in that 
country; the financial impact of departure; and significant health conditions, particularly where there 
is diminished availability of medical care in the country to which the qualifying relative would 
relocate. Id. at 565-66. Family separation is also an important calculation in the extreme hardship 
analysis. See, e.g., Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) ("When the BIA 
fails to give considerable, if not predominant, weight to the hardship that will result from family 
separation, it has abused its discretion."); Matter of Lopez-Monzon, 17 I&N Dec. 280 (Comrnr. 
1979) (noting in the context of a waiver under section 212(i) of the INA that the intent of the waiver 
is to provide for the unification of families and to avoid the hardship of separation). 

Additionally, 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality and 
determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation, e.g., economic detriment due to loss 
of a job or efforts ordinarily required in relocating or adjusting to life in the native 
country. Such ordinary hardships, while not alone sufficient to constitute extreme 
hardship, are considered in the assessment of aggregate hardship. 

Matter of 0-J-0-, 2 1 I&N Dec. 38 1,383 (BIA 1996) (internal quotation marks and citation omitted). 
However, "[tlhe common results of deportation or exclusion are insufficient to prove extreme 
hardship." Hassan v. INS, 927 F.2d 465,468 (9th Cir. 1991). For example, in Matter of Pilch, 21 
I&N Dec. 627 (BIA 1996), the BIA held that mere economic detriment and emotional hardship 
caused by severing family and community ties are common results of deportation and do not 
constitute extreme hardship. In Perez v. INS, 96 F.3d 390 (9th Cir. 1996), the Ninth Circuit held that 
economic hardship and adjustment difficulties did not constitute hardship that was unusual or 
beyond that which would normally be expected upon deportation. In INS v. Jong Ha Wang, 450 
U.S. 139 (1981), the U.S. Supreme Court affirmed that the mere showing of economic detriment to 
qualifying family members is insufficient to warrant a finding of extreme hardship. 

Counsel states that the applicant's husband will suffer extreme hardship if the applicant's waiver is 
denied. Counsel's Brief in Support of Appeal BrieJ; dated August 16, 2007. In an affidavit dated 
August 13, 2007, the applicant's husband states that he depends on the applicant to care for his 
children while he is at work. He states that the applicant is responsible for taking the children to 
school and making sure that they attend all their medical appointments. The applicant's husband 
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states that his daughter, was recently diagnosed with diabetes which requires that her 
blood sugar be monitored regularly and she be given insulin injections four times a day. The 
applicant's husband states "I do not know what I would do without [the applicant]. She recently quit 
her job so that she could take better care of our children. She has dedicated all her time to caring for 
them and making sure that g e t s  the best treatment possible. If [the applicant] is forced to 
leave the United States, I do not know how I would be able to care for the two children and work all 
day." The applicant's husband also states that if the applicant is removed from the United States, he 
would have to miss a lot of work to ensure that their d a u g h t e r r e c e i v e s  all the necessary 
treatments she needs, or hire a babysitter who is capable of taking care of the children including 
monitoring and g i v i n g h e  kind of treatment she needs. The applicant's husband states 
that either of the above options would cause extreme financial hardship for him because he is the 
sole financial provider for the family and is currently struggling to meet all his financial obligations 
and will not be able to take on additional expenses or a reduced salary. Affidavit of Armando 
Andrade Yepez, dated August 13,2007. 

In support. the applicant submitted a copy of a preliminary medical report from- 
dated June 26, 2007, indicating that - was 

hospitalized for three days for Diabetic Ketoacidosis and Vaginal Candidiasis. The report notes that 
her condition should be monitored at home by her parents and that the applicant was trained by the 
nurses on how to check glucose level and administer insulin injections. This 
information confirms that the applicant is the primary caregiver for Stephanie, manages her medical 
condition and administers the required treatment, and also takes care of the needs of her other 
children. The record includes copies of the applicant and her husband's W-2 Wage and Tax 
Statements for 2006, and copies of the applicant and her husband's joint income tax return for 2006. 
According to the financial records, the family's income in 2006 was about $4 1,000 of which $10,000 
was the applicant's income. The AAO notes that since the applicant quit her job to take care of the 
children, the family's income has been reduced. 

Were the applicant to relocate abroad due to her inadmissibility, the record indicates that the 
applicant's husband would be required to assume the role of primary caregiver and breadwinner to 
the children without the complete support of the applicant. In addition, due to the young age of the 
children and Stephanie's medical condition, the applicant's husband would need to obtain a 
childcare provider who could provide the constant monitoring and supervision their children require 
while the applicant's husband works, a costly proposition for the applicant's husband given the 
already reduced family income. Alternatively, the applicant's husband would be required to find 
employment with a reduced work schedule, as the applicant would no longer be residing in the 
United States and assisting in the care of the children. Finally, as the applicant's spouse references, 
separating the children from their mother, who has played a pivotal role in their day to day care, in 
light of his work schedule, would cause them emotional hardship and by extension, would cause 
hardship to the applicant's husband, the qualifying relative. 

In addition, the applicant's husband states that he will be unable to pay for the applicant's 
maintenance in Mexico as well as meet all his financial obligations here in the United States. Based 
on the evidence in the record, the applicant's husband would face hardship beyond that norrnally 
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expected of one facing the removal of a spouse. The AAO thus concludes that based on the totality 
of the circumstances, were the applicant unable to reside in the United States due to her 
inadmissibility, the applicant's husband would suffer extreme hardship. 

The AAO notes that extreme hardship to a qualifying relative must also be established in the event 
that he or she relocates abroad based on the denial of the applicant's waiver request. With respect to 
this criteria, counsel references the applicant's husband's family ties in the United States, the length 
of time he has resided in the United States, his daughter's medical condition and the problematic 
economic and security conditions in Mexico. Counsel's Brief in Support of Appeal BrieJ dated 
August 16, 2007. The applicant's husband states that he and his children will suffer extreme 
hardship if they moved to Mexico to live with the applicant. The record reflects that the applicant's 
husband has been residing in the United States since 198 1. He has three sisters, all Legal Permanent 
Residents, living in the Chicago area with whom the applicant's husband has maintained strong ties. 

The record also reflects that the applicant's husband earned about $31,000 in the United States in 
2006, but in Mexico, wages are much less and the applicant's husband would have difficulty finding 
a job that will pay the same or comparable salary. The applicant's husband also outlines other 
reasons why he does not want to relocate to Mexico, including the hardships his children would 
suffer due to substandard education and healthcare, the problematic economy, and most notable, the 
lack of security in Mexico due to its high crime rate. Afldavit o f  dated 
August 13,2007. 

In support, the AAO notes that the United States Department of State has issued a travel alert for 
Mexico. As noted by the U.S. Department of State: 

Although he greatest increase in violence has occurred on the Mexican side of the 
U. S. border, U.S. citizens traveling throughout Mexico should exercise caution in 
unfamiliar areas and be aware of their surroundings at all times. Bystanders have 
been injured or killed in violent attacks in cities across the country, demonstrating 
the heightened risk of violence in public places. In recent years, dozens of U.S. 
citizens living in Mexico have been kidnapped and most of their cases remain 
unsolved. 

Travel Warning - Mexico, US .  Department of State, Bureau of Consular Affairs, dated March 10, 
2010. 

The record reflects that the applicant's spouse would be forced to relocate to a country where he 
hasn't lived for nearly 30 years. He would have to leave his support network and long-term gainfbl 
employment and he would be concerned about his and his children's safety, health, education, and 
financial well-being at all times in Mexico. It has thus been established that the applicant's husband 
would suffer extreme hardship were he to relocate abroad to reside with the applicant due to her 
inadmissibility. 

A review of the documentation in the record, when considered in the aggregate, shows that the 
applicant has established that her LPR husband would suffer extreme hardship if the applicant's 
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waiver request is denied. Here, the entire range of factors considered in the aggregate takes the case 
beyond those hardships ordinarily associated with deportation or inadmissibility, and supports a 
finding of extreme hardship. See Matter of 0-J-0-, 21 I&N Dec. at 383; Matter of Cewantes- 
Gonzalez, 22 I&N Dec. at 565-66. 

Extreme hardship is a requirement for eligibility, but once established it is but one favorable 
discretionary factor to be considered. Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 
1996). For waivers of inadmissibility, the burden is on the applicant to establish that a grant of a 
waiver of inadmissibility is warranted in the exercise of discretion. Id. at 299. The adverse factors 
evidencing an alien's undesirability as a permanent resident must be balanced with the social and 
humane considerations presented on her behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of this country. Id. at 300. 

The adverse factors in this case are the applicant's initial entry without inspection and the unlawful 
presence for which she seeks a waiver. The favorable and mitigating factors in this case include: the 
applicant's ties to her LPR spouse in the United States and U.S. citizen children; the applicant's lack 
of a criminal record; and the extreme hardship to the applicant's spouse caused by the denial of the 
spouse's waiver request. See Matter of Mendez-Moralez, 21 I&N Dec. at 301 (setting forth relevant 
factors). 

Although the applicant's violations of immigration law cannot be condoned, the positive factors in 
this case outweigh the negative factors, and a grant of relief in the exercise of discretion is 
warranted. In these proceedings, the burden of establishing eligibility for the waiver rests entirely 
with the applicant. See section 291 of the Act, 8 U.S.C. 5 1361. In this case, the applicant has met 
her burden and the appeal will be sustained. 

We note that the Field Office Director denied the Form 1-485, application to adjust status, solely on 
the basis of the applicant's inadmissibility under section 212(a)(9)(B)(i)(II) of the Act and the Field 
Office Director's denial of the Form 1-601 waiver application. Decision of the Field Office Director, 
dated July 19, 2007. The Field Office Director's denial of the Form 1-485 was premature, as the 
applicant timely filed the instant appeal. Because the appeal will be sustained, there remains no 
basis, in the present record, for the denial of the adjustment application. Accordingly, the director 
should reopen the adjustment application pursuant to the regulation at 8 C.F.R. 5 103.5(a)(5)(i) and 
issue a new decision. 

ORDER: The appeal is sustained. 


