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DISCUSSION: The waiver application was denied by the Acting District Director, Mexico City, 
Mexico, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed, the previous decision of the acting district director will be withdrawn and the application 
declared moot. 

The record establishes that the applicant, a native and citizen of Mexico, was found to be 
inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(I) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(i)(I), for having been unlawfully present in the 
United States for a period of more than 180 days but less than one year. The applicant seeks a 
waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.c. § I 182(a)(9)(B)(v), 
in order to be able to reside in the United States with her U.S. citizen parent. 

The acting district director concluded that that the applicant had failed to establish that extreme 
hardship would be imposed on a qualifying relative and denied the Application for Waiver of 
Ground of Excludability (Form 1-601) accordingly. Decision of the Acting District Director, dated 
June 4, 2008. 

On appeal, the applicant's U.S. citizen parent asserts that the applicant did not accrue more than 180 
days of unlawful presence in the United States as alleged by the U.S. Citizenship and Immigration 
Services (USCrS). See Form 1-290B, Notice of Appeal (Form 1-290BJ, dated June 16, 2008, and 
Letter from Gloria Calderilla, dated June 16,2008. The entire record was reviewed and considered 
in rendering a decision on the appeal. 

Section 212(a)(9)(B) ofthe Act provides, in pertinent part: 

Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(1) was unlawfully present in the United States for a 
period of more than 180 days but less than 1 
year. .. and again seeks admission within 3 years 
of the date of such alien's departure or removal, 
or 

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 
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(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for pennanent residence, if it is established to 
the satisfaction of the Attorney General (Secretary) that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien ... 

The record indicates that the applicant entered the United States without inspection in September 
2002. The applicant departed the United States in December 2002. The applicant subsequently 
re-entered the United States without inspection in August 2004 and did not depart the United States 
until December 2004. The applicant again re-entered the United States without inspection in August 
2006 and departed the United States in October 2006. The acting district director found that the 
applicant accrued unlawful presence from August 2004 until December 2004. 1 No reference was 
made to the applicant's unauthorized stay in the United States from August 2006 until October 2006. 
The acting district director concluded that the applicant is inadmissible to the United States under 
section 212(a)(9)(B)(I) of the Act for having been unlawfully present in the United States for a 
period of more than 180 days but less than one year. 

Based on a thorough review of the record, the AAO concludes that the acting district director erred 
in finding that the applicant was inadmissible under section 212(a)(9)(B)(i)(I) of the Act, for having 
accrued unlawful presence for a period of more than 180 days but less than one year. As noted in 
the Consolidation of Guidance Concerning Unlawful Presence for Purposes of Sections 
2l2(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act memorandum, unlawful presence under section 
212(a)(9)(B)(i) of the Act only applies to an alien who has accrued the required amount of unlawful 
presence during any single stay in the United States; the length of the alien's accrued unlawful 
presence is not calculated by combining periods of unlawful presence accrued during multiple 
unlawful stays in the United States. See Consolidation of Guidance Concerning Unlawful Presence 
for Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(J) of the Act, dated May 6, 2009. 

I The applicant turned 18 years old on May 2, 2004. Section 212(a)(9)(B) of the Acts states, in pertinent part: 

(iii) Exceptions-

(1) Minors 

No period of time in which an alien is nnder 18 years of age shall be taken into acconnt in 

detennining the period of unlawful presence in the United States under clause (i). 

As such, the applicant's period of unauthorized stay in the United States from September 2002 until December 2002 can 

not be taken into account when calculating unlawful presence pursuant to section 212(a)(9)(B) of the Act, as she was not 
18 years of age during that period of stay. 
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In the instant case, the applicant's periods of unauthorized stay in the United States after turning 18 
years of age were from August 2004 until December 2004, and again from August 2006 until 
October 2006, 5 months and 3 months respectively. The applicant did not accrue more than 180 
days but less than one year of unlawful presence during a single stay in the United States. As such, 
because the ground of inadmissibility set forth in the acting district director's decision is determined 
to be in error, the AAO concludes that the applicant is not inadmissible under section 
212(a)(9)(B)(i)(I) of the Act. The applicant's appeal will be dismissed, the prior decision of the 
acting district director is withdrawn and the instant application for a waiver of inadmissibility will be 
declared moot. 

ORDER: The appeal is dismissed, the prior decision of the acting district director is withdrawn and 
the application for a waiver of inadmissibility is declared moot. 


