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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you helieve the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the Field Office Director, Lima, Peru. The 
decision is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant is a 32-year-old native and citizen of Brazil who was found to 
be inadmissible to the United States pursuant to section 212(a)(6)(B) of the Immigration and 
Nationality Act (the Act), S U.S.C. § 11S2(a)(6)(B), for failing to attend a removal proceeding; and 
section 212(a)(9)(B)(i)(II) of the Act, S U.S.c. § 11S2(a)(9)(B)(i)(II), for having been unlawfully 
present in the United States for a period of more than one year and is seeking admission into the 
country within ten years of his last departure from the United States. The record reflects that the 
applicant is married to a United States citizen (USC) and is the beneficiary of an approved Petition 
for Alien Relative (Form 1-130). The applicant seeks a waiver of inadmissibility pursuant to section 
212(a)(9)(B)(v) of the Act, in order to reside in the United States with his United States citizen 
spouse. 

The Field Office Director found that based on the applicant's failure to attend his immigration 
hearing, the applicant is statutorily inadmissible to the United States under section 212(a)(6)(B) of 
the Act for a period of 5 years beginning on the date of his removal from the United States on 
December 11, 2006. The Field Office Director did not make any determination whether the 
applicant had established extreme hardship to a qualifying relative, and denied the Application for 
Waiver of Grounds of Inadmissibility (Form 1-601) accordingly. Decision of the Field Office 
Director, dated December 29, 200S. 

On appeal, counsel asserts that the director erroneously pretermitted the applicant's waiver 
application under section 212(a)(6)(B) and ignored the Form 1-212 filed by the applicant to address 
his failure to attend his removal hearing, and was ordered removed in absentia. Counsel contends 
that the director should have considered both the Form 1-601 and Form 1-212 applications on the 
merits as these applications may be used to waive and/or cure all of the applicant's grounds of 
inadmissibility. See Form I-290B dated January 26, 2009, and counsel's brief in support of the 
appeal, dated February 5, 2009. 

In the present case, the record of proceedings indicates that in July 1999, the applicant entered the 
United States without being inspected and admitted or paroled. The applicant was encountered by 
United States Border Patrol agents near the point of entry, he was questioned, issued a Notice to 
Appear (NT A) and was released on his own recognizance with the condition that he present himself 
before an immigration judge for a removal hearing on the scheduled date. The applicant failed to 
appear at his removal hearing and on September 21, 1999, the immigration judge ordered the 
applicant removed from the United States to Brazil in absentia. The applicant was formally 
removed from the United States on December 11, 2006, based on the outstanding order of removal. 
The applicant's United States citizen spouse filed a Petition for Alien Relative (Form 1-130) on the 
applicant's behalf on December 23, 2005, which was approved on February 15, 2007. On October 
26, 2007, a consular officer found the applicant inadmissible pursuant to section 212(a)(9)(B)(i)(II) 
of the Act. The applicant filed a Form 1-601 waiver and a Form 1-212, Application for Permission to 
Reapply for Admission into the United States After Deportation or Removal. On December 29, 
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2008, the Field Officer Director dismissed the Form 1-601 waiver, finding that the applicant is 
statutorily inadmissible to the United States under section 212(a)(6)(B) of the Act. The Field Office 
Director did not make any determination on the Form 1-212 application. 

Section 212(a)(6)(B) of the Act states, in pertinent part: 

(B) Failure to Attend Removal Proceeding.-

Any alien who without reasonable cause fails or refuses to attend or 
remain in attendance at a proceeding to determine the alien's 
inadmissibility of deportability and who seeks admission to the United 
States within 5 years of such alien's subsequent departure or removal is 
inadmissible. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In general.-Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver.-The [Secretary] has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent 
residence, if it is established to the satisfaction of the [Secretary] that 
the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent 
of such alien. 

On appeal, counsel admits that the applicant is inadmissible under section 212(a)(6)(B) of the Act, 
however, he contends that the filing of a Form 1-212 application should cure the applicant's 
inadmissibility under section 2l2(a)(6)(B) of the Act. Counsel's contention is erroneous because 
there is no provision in the statute that would allow for a waiver of inadmissibility under section 
212(a)(6)(B) of the Act nor do the instructions for an 1-212 application mention section 
212(a)(6)(B). 
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An alien who is inadmissible under section 212(a)(6)(B) of the Act is inadmissible for 5 years from 
the date of departure or removal from the United States and there is no waiver available for that 
5 year inadmissibility period. The AAO notes that the applicant has not provided a reasonable cause 
for his failure to attend his removal hearing. The record reflects that the applicant stated that he did 
not appear for his removal hearing because he wanted to work to pay back the persons who financed 
his trip to the United States. Since the applicant was removed from the United States on December 
11, 2006, he has not resided outside of the United States for the required five years. Accordingly, 
the AAO agrees with the Field Office Director's decision that the applicant is currently statutorily 
inadmissible for 5 years after his departure from the United States. As such no purpose would be 
served in adjudicating his Form 1-601 waiver application under section 212(a)(9)(B)(v) of the Act. 
The appeal will be dismissed. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B) of 
the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the 
Act, 8 U.S.c. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


