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DISCUSSION: The waiver application was denied by the Field Office Director, Ciudad Juarez, 
Mexico, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be sustained. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
than one year and seeking readmission within 10 years of his last departure from the United States. 
The applicant seeks a waiver of inadmissibility in order to reside in the United States with his U.S. 
Citizen spouse and child. 

The Field Office Director concluded the record failed to establish the existence of extreme 
hardship to the applicant's spouse caused by the applicant's inadmissibility to the United States 
and denied the application accordingly. See Decision of Field Office Director dated March 4, 
2009. 

On appeal, counsel contends the Field Office Director failed to consider several factors relevant to 
the analysis of extreme hardship, including the "political and economic conditions in Mexico and 
the financial impact of departure." Brief in support of appeal, undated. Counsel further asserts 
the Field Office Director did not take into account the applicant's spouse's family ties in the 
United States, their joint ownership of a house in the United States, country conditions in Mexico, 
or the living conditions the applicant's spouse and child would face in Mexico. Id. Counsel 
explains that the applicant's spouse has a good job· however, the job prevents 
her from travelling often to Mexico to visit the applicant and places strain on her responsibilities 
as the child's sole caregiver. Id. Lastly, counsel asserts without the applicant's income, the 
family suffers from financial hardship. !d. 

The record includes but is not limited to a brief in support of appeal, declarations from the 
applicant's spouse, supporting letters and emailsfromfamily, friends, and employers, bank 
statements, country condition information and trave1 alerts, photographs, letters from physicians 
and copies of a prescription, a budget worksheet, evidence of monthly bills and income, and 
articles on child development. The entire record was reviewed and considered in rendering a 
decision on the appeal. 

Section 212(a)(9) of the Act provides, in pertinent part: 

(B) ALIENS UNLAWFULLY PRESENT.-

(i) In general.- Any alien (other than an alien lawfully admitted for permanent 
residence) who-
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(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

(ii) Construction of unlawful presence.- For purposes of this paragraph, an alien 
is deemed to be unlawfully present in the United States if the alien is present in 
the United States after the expiration of the period of stay authorized by the 
Attorney General or is present in the United States without being admitted or 
paroled. 

(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a United States 
citizen or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the Attorney General that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. No court shall have 
jurisdiction to review a decision or action by the Attorney General regarding a 
waiver under this clause. 

Under oath the applicant admitted he entered the United States without inspection in 1995. The 
record reflects he accrued unlawful presence from the date of his entry until he departed the 
country in 2007. The applicant has thus accrued more than one year of unlawful presence. His 
qualifying relative in this case is his U.S. Citizen spouse.] 

The record contains references to hardship the applicant's child would experience if the waiver 
application were denied. It is noted that Congress did not include hardship to an alien's children 
as a factor to be considered in assessing extreme hardship. In the present case, the applicant's 
spouse is the only qualifying relative for the waiver under section 212(a)(9)(B) of the Act, and 
hardship to the applicant's child will not be separately considered, except as it may affect the 
applicant's spouse. 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the 

I The record reflects the applicant has convictions for hit and run resulting in property damage 

and driving without an operator's license. The Field Office Director did not find that these convictions constituted 

crimes involving moral turpitude. The AAO will not reach the issue here because of the applicant's inadmissibility 

due to Section 212(a)(9) of the Act. 
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qualifying relative would relocate and the extent of the qualifying relative's ties in such countries; the 
financial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 
would relocate. Id. The Board added that not all of the foregoing factors need be analyzed in any 
given case and emphasized that the list of factors was not exclusive. Id. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, 
or inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 
22 I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627,632-33 (BIA 1996); Matter of Ige, 20 I&N 
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245,246-47 (Comm'r 1984); Matter of 
Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 
1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of O-J-O-, 
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with deportation." Id. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending 
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative 
experiences as a result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and 
Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship 
faced by qualifying relatives on the basis of variations in the length of residence in the United 
States and the ability to speak the language of the country to which they would relocate). For 
example, though family separation has been found to be a common result of inadmissibility or 
removal, separation from family living in the United States can also be the most important single 
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter ofNgai, 19 
I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to 
conflicting evidence in the record and because applicant and spouse had been voluntarily 
separated from one another for 28 years). Therefore, we consider the totality of the circumstances 
in determining whether denial of admission would result in extreme hardship to a qualifying 
relative. 
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The applicant's spouse contends she suffers from financial and psychological hardship given the 
current separation from the applicant. The applicant's spouse first explains although she "earn[s] 
approximately $40,000.00 from my job ... it goes quickly because of all [her] expenses." Letter 
from applicant's spouse, April 30, 2009. The applicant submits a detailed household budget 
worksheet, as well as monthly bills and paystubs as evidence of the applicant's spouse's income 
and household expenses. The applicant's spouse also claims the applicant does not have a steady 
income in Mexico, often returning "home after a full day's worth of work with just $10, [and] it is 
disheartening knowing that he has a 'ob here w .. for him at $12 er hour." Id. In support, the 
applicant includes a letter from . the 
applicant "earns $12.00 per hour and averages 38-40 hours per week. Upon his return to the 
United States, [the applicant] will most definitely have a position with our company. [They] look 
forward to his return as a dedicated and committed employee who worked hard in his attempt to 
advance his position and provide for his family." Letters from 28, 2007, 
and April 29, 2009. 

The applicant's spouse also describes her hardship due to her responsibilities as the "sole provider 
and caregiver" for their child, born on August 6, 2007. Brief in support of appeal, undated. As 
the applicant's spouse has a full-time job, she explains she has to keep the child "at the babysitters 
for 11 hours each day." Letter from applicant's spouse, April 30, 2009. The applicant's spouse 
further explains the child is "still co-sleeping, which ... is a very hard habit to break, but [she] 
cannot imagine spending a week or two hearing [her] daughter scream all night long for [her] and 
not having anybody there to help [her] cope. If~ere here, [they] could help each other to 
cope with the situation." Id. The applicant submits an article on co-sleeping and its causal 
relationship with sudden infant death syndrome (SIDS). See the Changing Concept of Sudden 
Infant Death Syndrome: Diagnostic Coding Shifts, Controversies Regarding the Sleeping 
Environment, and New Variables to Consider in Reducing Risk, the American Academy of 
Pediatrics, Vol. 116 No.5, November 2005. The applicant's spouse discusses "the effects [the 
applicant's] absence in placing on [the child]. She seeks male attention at such a young age, [the 
spouse is] terrified of what will happen as she gets older. Research shows that girls growing up in 
single family homes with no father are at a much higher risk of becoming pregnant as a teenager 
than those who live in two parent households or that have a relationship with their father." Letter 
from applicant's spouse, April 30, 2009. The applicant's spouse, who works "in a non-profit 
agency helping low income families with subsidized child care ... [has work experience] assisting 
low income families in overcoming barriers to self sufficiency." Id. Given her background as a 
social worker "with a strong focus on children and families," the applicant's spouse worries 
"about future problems that her father's absence may cause. [She] is concerned about future 
attachment disorders and her inability to create lasting and meaningful relationships with others ... 
[she] know [ s] that the effects can be childhood traumas." Letter from applicant's spouse, 
November 30, 2007. The applicant's spouse includes several articles on early child development 
and the need for dual parent households. See articles. As evidence of the child's condition, the 
applicant submits a letter from her physician. Therein, the physician confirms the child has 
"increased irritability and poor sleeping habits." Letter from November 
29,2007. 
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There is also evidence in the record of the applicant's spouse's own psychological issues. 
Although not addressed in counsel's brief or in the applicant's spouse's updated declaration, there 
is some evidence the applicant's spouse has "developed symptoms of depression." Letter from 

November 20, 2007. The record contains copies of prescription pad 
notes, indicating the UIJ~'H"UHL'S spouse was prescribed zoloft for depression in 2007. See copies 
o/prescription pad, November 30,2007. 

Lastly, the applicant's spouse explains she and the child cannot relocate to Mexico. The 
applicant's spouse asserts she "would not be able to find employment in Mexico, not only because 
of [her] lack of language skills, but because [her] job skills are not suitable for rural life in 
Mexico." Letter from applicant's spouse, April 30, 2009. She asserts that the applicant "is unable 
to support himself in Mexico ... [and l]iving conditions in Mexico are deplorable compared to 
those in the United States. He has no running water, the floors are just dirt floors, and to use the 
bathroom you must go to what is essentially an outhouse." Id. Additionally, the applicant's 
spouse contends "[m]edical care is inferior ... [t]he closest medical office is about two hours away 
and if we have a true emergency and need to go to the hospital it is a 4 hour drive." Id. In the 
United States, the applicant's spouse explains they "are lucky to have health insurance ... and a 
good doctor who has now referred us to an ear, nose, and throat specialist." Id. Besides the 
inferior medical facilities, the applicant's spouse claims she and the child would not be able to see 
her parents, who "live in Richmond, Virginia ... and [her] brother" who lives in Atlanta, Georgia. 
Id. 

The applicant presents sufficient evidence of his spouse's financial hardship. In addition to a 
detailed monthly budget, which lists monthly expenses and income, the applicant also submits 
evidence of those expenses and income, including paystubs and monthly bills. It is evident from 
these documents that the applicant's spouse's income does not cover their modest monthly 
expenses. The applicant has also established he will be able to contribute to the household 
finances if he returned to the United States. A letter from owner and CFO of 

confirms the applicant "earns $12.00 per hour averages 0 hours per week. 
Upon his return to the United States, [the applicant] will most definitely have a position with our 
company. [They] look forward to his return as a dedicated and committed employee who worked 
hard in his attempt to advance his position and provide for his family." Letters 
November 28, 2007, and April 29, 2009. Although this letter, along with a letter 
_ is evidence of unlawful employment in the United States, both serve to establish a 
steady employment history. Counsel and the applicant's spouse claim the applicant has not been 
able to maintain steady employment in Mexico, and in support they submit bank statements which 
show deposits from the applicant's spouse's employer and several withdrawals from ._ 
in Mexico. See bank statements. These bank statements show withdrawals, however, and are not 
sufficient evidence of the applicant's employment or lack thereof in Mexico. Although evidence 
on the applicant's own lack of employment is inconclusive, the remainder of the documentation on 
the family finances is sufficient to show the applicant's spouse suffers from significant financial 
difficulties, and that the applicant's presence in the United States would help alleviate those 
difficulties. Courts considering the impact of financial detriment on a finding of extreme hardship 
have repeatedly held that, while it must be considered in the overall determination, "[ e ]conomic 
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disadvantage alone does not constitute "extreme hardship." Ramirez-Durazo v. INS, 794 F.2d 491, 
497 (9th Cir. 1986) (holding that "lower standard of living in Mexico and the difficulties of 
readjustment to that culture and environment ... simply are not sufficient. "). 

In addition to the financial detriment, there is considerable evidence the applicant's spouse 
experiences hardship because the applicant is not present to help raise their young child. The 
applicant's spouse is a social worker "with a strong focus on children and families." Letter from 
applicant's spouse, November 30, 2007. As shown by the statements in her letters and the 
research articles submitted, the applicant's spouse has a heightened awareness and anxiety about 
the consequences of her young child growing up in a single parent household. For instance, the 
applicant's spouse states she "can already see the effects that [the applicant's] absence is placing 
on her. She seeks male attention at such a young age, and [she] is terrified of what will happen as 
she gets older. Research shows that girls growing up in single family homes with no father are at 
a much higher risk of becoming pregnant as a teenager than those who live in two parent 
households or that have a relationship with their father." Id. The applicant's spouse's concern for 
her child is substantiated by several research articles submitted. In one article, a researcher opines 
"children whose fathers are absent tend to be children who have few if any male models of 
nurturing or care anywhere in their life. These children can be at increased risk for constricted 
dependency on their often exhausted, lonely mothers, knowing no 'significant other' to help them 
feel secure as they search for autonomy for her." How Men and Children Affect Each Other's 
Development,_Zero to Three Journal, August I September 1997. Although 
hardship to a ~n an analysis of extreme hardship for a waiver under Section 
212(a)(9)(B) of the Act, it is relevant insofar as it affects the qualifying relative. In this case, the 
applicant has sufficiently shown that his spouse suffers significantly because of her heightened 
concern over raising her young child without the applicant present. 

The "elements required to establish extreme hardship are dependent upon the facts and 
circumstances peculiar to each case." Matter of Ige, 20 I&N Dec. 880, 882 (BIA 1994). "Relevant 
factors, though not extreme in themselves, must be considered in the aggregate in determining 
whether extreme hardship exists." Id. In each case, the trier of fact must consider the entire range 
of factors concerning hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with deportation, e.g., 
economic detriment due to loss of a job or efforts ordinarily required in relocating or adjusting to 
life in the native country. Such ordinary hardships, while not alone sufficient to constitute extreme 
hardship, are considered in the assessment of aggregate hardship. Matter of O-J-O-, 21 I&N Dec'. 
381,383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The AAO concludes when the 
financial and psychological factors in this particular case are considered in the aggregate, the 
applicant has shown that his spouse suffers extreme hardship as a result of their separation. 

The applicant's spouse also asserts she would suffer extreme hardship upon relocation to Mexico. 
Much of counsel's brief is dedicated to discussing Mexican country conditions in general; 
however, there is no indication in the file of where in Mexico the applicant actually resides. The 
U.S. Department of State travel warning cautions against traveling to specific areas in Mexico, not 
against traveling to all of Mexico. The current travel warning advises, "[ d]ue to ongoing violence 
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and persistent security concerns, you are urged to defer non-essential travel to the states of 
Tamaulipas and Michoacan, and to parts of the states of Sonora, Chihuahua, Coahuila, Sinaloa, 
Durango, Zacatecas, San Luis Potosi and Jalisco." Us. Department of State Travel Warning: 
Mexico, April 22, 2011. It is not evident whether the applicant resides in one of these states, or 
any other area mentioned in the travel warning. Without sufficient evidence on where the 
applicant resides in Mexico, the AAO is unable to reach conclusions about the conditions the 
applicant's spouse would face upon relocation. Nevertheless, the applicant's spouse explains that 
her family is in the United States, she has "always lived in the United States and [she has] never 
stayed in Mexico for more than a week at a time. [She] does not speak Spanish, which would 
isolate [her] from having any social interaction with anybody other than [her] husband. [She] 
would not be able to find employment in Mexico, not only because of [her] lack oflanguage skills, 
but because [her] job skills are not suitable for rural life in Mexico." Letter from applicant's 
spouse, April 30, 2009. Additionally, the applicant's spouse states "[l]iving conditions in Mexico 
are deplorable ... [the applicant] has no running water, the floors are just dirt floors, and to use the 
bathroom you must go to what is essentially an outhouse. Medical care is inferior and having a 
young child, [she] need[s] to know that there is a medical office or hospital that is close and will 
provide adequate care for our family. The closest medical office is about two hours away and if 
[they] have a true emergency and need to go to the hospital it is a 4 hour drive." Id. The U.S. 
Department of State confirms "[ c ] are in more remote areas is limited ... Additionally, U.S. citizens 
should be aware that many Mexican facilities require payment 'up front' prior to performing a 
procedure. Hospitals in Mexico do not accept U.S. domestic health insurance or 
MedicarelMedicaid and will expect payment via cash, credit, debit card or bank transfer." Mexico 
Country Specific Information, us. Department of State, February 23, 2011. When considered in 
the aggregate, the spouse's lack of Spanish language skills, the difference in economic opportunity 
given the spouse's field, the need for accessible medical care, and the living conditions constitute 
extreme hardship to the applicant's spouse upon relocation to Mexico. 

Extreme hardship is a requirement for eligibility, but once established it is but one favorable 
discretionary factor to be considered. Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 
1996). For waivers of inadmissibility, the burden is on the applicant to establish that a grant of a 
waiver of inadmissibility is warranted in the exercise of discretion. Id. at 299. The adverse factors 
evidencing an alien's undesirability as a permanent resident must be balanced with the social and 
humane considerations presented on his behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of this country. !d. at 300. 

The AAO notes that Matter of Marin, 16 I & N Dec. 581 (BIA 1978), involving a section 212(c) 
waiver, is used in waiver cases as guidance for balancing favorable and unfavorable factors and this 
cross application of standards is supported by the Board of Immigration Appeals (BIA). In Matter of 
Mendez-Moralez, the BIA, assessing the exercise of discretion under section 212(h) of the Act, 
stated: 

We find this use of Matter of Marin, supra, as a general guide to be appropriate. 
For the most part, it is prudent to avoid cross application, as between different 
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types of relief, of particular principles or standards for the exercise of discretion. Id. 
However, our reference to Matter of Marin, supra, is only for the purpose of the 
approach taken in that case regarding the balancing of favorable and unfavorable 
factors within the context of the relief being sought under section 212(h)(1)(B) of 
the Act. See, e.g., Palmer v. INS, 4 F .3d 482 (7th Cir.1993) (balancing of 
discretionary factors under section 212(h)). We find this guidance to be helpful and 
applicable, given that both forms of relief address the question of whether aliens 
with criminal records should be admitted to the United States and allowed to reside 
in this country permanently. 

Matter of Mendez-Moralez at 300. 

In Matter of Mendez-Moralez, in evaluating whether section 212(h)(1 )(B) relief is warranted in the 
exercise of discretion, the BIA stated that: 

The factors adverse to the applicant include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional 
significant violations of this country's immigration laws, the existence of a criminal 
record and, if so, its nature, recency and seriousness, and the presence of other 
evidence indicative of an alien's bad character or undesirability as a permanent 
resident of this country .... The favorable considerations include family ties in the 
United States, residence of long duration in this country (particularly where the 
alien began his residency at a young age), evidence of hardship to the alien and his 
family if he is excluded and deported, service in this country's Armed Forces, a 
history of stable employment, the existence of property or business ties, evidence 
of value and service to the community, evidence of genuine rehabilitation if a 
criminal record exists, and other evidence attesting to the alien's good character 
(e.g., affidavits from family, friends, and responsible community representatives) .. 

Id. at 301. 

The BIA further states that upon review of the record as a whole, a balancing of the equities and 
adverse matters must be made to determine whether discretion should be favorably exercised. The 
equities that the applicant for section 212(h)(1)(B) relief must bring forward to establish that he 
merits a favorable exercise of administrative discretion will depend in each case on the nature and 
circumstances of the ground of exclusion sought to be waived and on the presence of any 
additional adverse matters, and as the negative factors grow more serious, it becomes incumbent 
upon the applicant to introduce additional offsetting favorable evidence. Id. at 301. 

The favorable factors include the extreme hardship to the qualifying relative and evidence of the 
applicant's good moral character as shown by letters from family and employers. The unfavorable 
factors include the applicant's entry without inspection, length of unlawful presence, and unlawful 
employment. 
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Although the applicant's violations of immigration law cannot be condoned, the positive factors in 
this case outweigh the negative factors. In these proceedings, the burden of establishing eligibility 
for the waiver rests entirely with the applicant. See section 291 of the Act, 8 U.S.c. § 1361. In 
this case, the applicant has met his burden and the appeal will be sustained. 

ORDER: The appeal is sustained. 


