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DISCUSSION: The waiver application was denied by the Field Office Director, Lima, Peru and
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be remanded
to the director for further processing consistent with this decision.

The applicant is a citizen of Bolivia who was found to be inadmissible to the United States
pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(9)(B)(i)(II) for having been unlawfully present in the United States for more than one
year and seeking admission within 10 years of her last departure. The applicant is the spouse of a
U.S. citizen. She seeks a waiver under section 212(a)(9)(B)(v) of the Act, 8 U.S.C.
§ 1182(a)(9)(B)(v), in order to reside in the United States with her spouse and daughter.

The director concluded that the applicant had failed to establish that the bar to her admission
would impose extreme hardship on a qualifying relative and denied the application accordingly.
See Decision ofField Office Director, dated January 21, 2010.

On appeal, counsel asserts that the director erred in determining that the applicant had not
established extreme hardship to her U.S. citizen spouse. See Form I-290B, Notice of Appeal or
Motion, received on February 23, 2010.

The evidence of record includes, but is not limited to: counsel's briefs, statements from the
applicant and her spouse, statements from potential employers in Bolivia, a psychological
evaluation for the applicant's daughter, family photographs, financial documents, copies of
relationship and identification documents, information regarding country conditions in Bolivia,
and documents in Spanish.

8 C.F.R. § 103.2(b) states:

(3) Translations. Any document containing foreign language submitted to USCIS
shall be accompanied by a full English language translation which the translator
has certiñed as complete and accurate, and by the translator's certification that he
or she is competent to translate from the foreign language into English.

As such, the Spanish-language documents without English translations cannot be considered in
analyzing this case. However, the rest of the record was reviewed and all relevant evidence was
considered in reaching a decision on the appeal.

Section 212(a)(9) states in pertinent part:

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-
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(II) has been unlawfully present in the United
States for one year or more, and who again
seeks admission within 10 years of the date of
such alien's departure or removal from the
United States, is inadmissible.

(ii) Construction of unlawful presence.- For purposes of this paragraph, an
alien is deemed to be unlawfully present in the United States if the alien is
present in the United States after the expiration of the period of stay
authorized by the Attorney General or is present in the United States
without being admitted or paroled.

The director concluded that the applicant was inadmissible to the United States pursuant to section
212(a)(9)(B)(i)(II) of the Act for being unlawfully present in the United States between April 2002
and December 2004. The record reflects that the applicant entered the United States on October
25, 2000 with a B-1/B-2 nonimmigrant visa, which authorized her to remain in the United States
until April 24, 2001. On April 27, 2001, the applicant married her first husband. On December
26, 2001, the applicant filed Form I-485, Application to Register Permanent Resident or Adjust
Status (Form I-485) concurrently with Form I-130, Petition for Alien Relative (Form I-130), filed
on her behalf by her first husband. The couple failed to appear for an adjustment interview on
April 2, 2002, and the petition and the application were denied accordingly. Subsequently, the
applicant was issued a notice to appear for removal proceedings. On September 10, 2003, an
immigration judge granted the applicant voluntary departure on or before September 11, 2003.
The record indicates that the immigration judge gave the applicant only one day after the hearing
to depart and chose the September 11, 2003 date based on information from the applicant
indicating that she had already departed the United States. The record does not include a notice
from the applicant or her counsel concerning her departure before the immigration judge's order.
The director concluded that the applicant failed to comply with the voluntary-departure order.

The record contains conflicting information regarding the applicant's departure date. The
applicant claims that she departed the United States on May 3, 2001 and submits a copy of her
passport with a Bolivian government entry stamp indicating that she entered Bolivia on May 3,
2001. Agency database records, however, indicate that the applicant departed the United States on
December 24, 2004. The agency systems do not reflect her exit in May 2001 or an entry after her
October 25, 2000 entry and before her December 24, 2004 departure. Counsel claims that the
applicant re-entered the United States without admission in December 2004 and does not dispute
her departure on December 24, 2004. The record includes concerns that the applicant's May 3,
2001 Bolivian stamp may be fraudulent but lacks a final determination about its authenticity.
Without a final determination about the authenticity of the applicant's evidence proving her
departure from the United States, the AAO cannot independently determine the applicant's
inadmissibility under section 212(a)(9)(B)(i)(II) of the Act.
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Whether the passport stamp submitted as proof of the applicant's departure is authentic or
fraudulent, the AAO finds the applicant inadmissible pursuant to section 212(a)(6)(C) of the Act
for willfully misrepresenting a material fact in order to obtain a benefit under the Act.

The AAO conducts appellate review on a de novo basis. Therefore, an application or petition that
fails to comply with the technical requirements of the law may be denied by the AAO even if the
original decision does not identify all of the grounds for denial. See Spencer Enterprises, Inc. v.
United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th
see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004)(noting that the AAO conducts appellate
review on a de novo basis).

Section 212(a)(6)(C) of the Act provides, in pertinent part:

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit provided under this Act is
inadmissible.

A misrepresentation is generally material only if by making it the alien receives a benefit for
which she would not otherwise have been eligible. See Kungys v. United States, 485 U.S. 759
(1988); see also Matter of Tijam, 22 I&N Dec. 408 (BIA 1998); Matter of Martinez-Lopez, 10
I&N Dec. 409 (BIA 1962; AG 1964). A misrepresentation must be shown by clear, unequivocal,
and convincing evidence to be predictably capable of affecting, which is, having a natural
tendency to affect, the official decision in order to be considered material. Kungys, 495 U.S. at
771-72. The BIA has held that a misrepresentation made in connection with an application for
visa or other documents, or for entry into the United States, is material if either:

1. the alien is excludable on the true facts, or

2. the misrepresentation tends to shut off a line of inquiry which is relevant to the
alien's eligibility and which might well have resulted in proper determination that
he be excluded.

Matter ofS- and B-C-, 9 I&N Dec. 436, 448-449 (BIA 1960; AG 1961).

In concluding that the applicant is inadmissible under section 212(a)(6)(C) of the Act, the AAO
has considered two different scenarios based on the evidence in the record. The first scenario
accepts the applicant's assertions that her May 3, 2001 passport stamp is authentic and that she re-
entered without admission in December 2004. In that case the applicant made a willful
misrepresentation by signing and filing her Form I-485 from Bolivia. Form I-485 states that
applicants "must file this application while in the United States." See Form I-485, page 4, part 4,
signed by the applicant on December 11, 2001 and filed on December 26, 2001. Furthermore,
she also misrepresented her eligibility to file Form I-485 by indicating on her Form G-325A,
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Biographic Information (G-325A), which she signed on December 11, 2001, that she was residing
in the United States from October 2000 until "present." To prove her residence in the United
States at the time, the applicant also submitted a letter, signed by her former mother-in-law and
former spouse on November 10, 2001, stating that the applicant and her former spouse were
"presently living" with her in-laws in Maryland and had done so since their marriage in April
2001.

In his November 2008 response to the notice of intent to deny the applicant's Form I-212.
Application for Permission to Reapply for Admission into the United States after Deportation or
Removal (Form I-212), counsel asserted that the applicant was improperly advised by her former
husband and his family; she signed the forms although she resided in Bolivia at the time. The
applicant cannot deny responsibility for misrepresentations made on the advice of another, unless
she is lacking the capacity to exercise judgment. See Memorandum from Donald Neufeld, Act.
Assoc. Dir., Dom. Ops., Lori Scialabba, Assoc. Dir., Refugee, Asylum and Int. Ops., Pearl Chang,
Act. Chief, Off of Pol. and Stra., U.S. Citizenship and Immigration Serv., to Field Leadership,
"Section 212(a)(6) of the Immigration and Nationality Act, lilegal Entrants and immigration
Violators." dated March 3, 2009; see also U.S. Department ofState Foreign Affairs Manual, Vok
9, § 40.63, N. 5.2. Counsel also asserted that the applicant was not aware of the existence of her
former husband's and mother-in-law's affidavits until her former counsel informed her about
them; therefore, she was not responsible for the false testimony provided by others. The record
contains no documentary evidence supporting counsel's assertion. Furthermore, the AAO notes
that counsel cites no legal authority for his assertion and finds counsel's argument unpersuasive.

The second scenario accepts that the dates of her residence in the United States, as indicated on
the above-referenced forms, are correct. If she resided in the United States on December 11, 2001,
the date she signed Forms I-485, G-325A and G-28, Notice of Entry of Appearance as Attorney or
Representative, then the applicant willfully misrepresented her departure from the United States
on May 3, 2001 and admission into Bolivia the same day. In either scenario, the applicant made a
willful misrepresentation to obtain an immigration benefit under the Act. Furthermore, the AAO
concludes that her misrepresentations under either scenario are material, because the applicant
would have been ineligible for the benefit sought or excludable on the true facts. Therefore, the
AAO concludes that the applicant is inadmissible pursuant to section 212(a)(6)(C) of the Act for
willfully misrepresenting a material fact in order to obtain a benefit under the Act.

The AAO also considered the sham-marriage allegation raised in the 2008 notice of intent to deny
the applicant's Form I-212.

Section 204(c) of the Act states:

[N]o petition shall be approved if (1) the alien has previously been accorded, or has
sought to be accorded, an immediate relative or preference status as the spouse of a
citizen of the United States . . . by reason of a marriage determined by the Attorney
General [now Secretary of Homeland Security, "Secretary"] to have been entered into
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for the purpose of evading the immigration laws, or (2) the [Secretary] has determined
that the alien has attempted or conspired to enter into a marriage for the purpose of
evading the immigration laws.

The corresponding regulation, 8 C.F.R. § 204.2(a)(1)(ii), states in pertinent part:

Section 204(c) of the Act prohibits the approval of a visa petition filed on behalf of
an alien who has attempted or conspired to enter into a marriage for the purpose of
evading the immigration laws. The director will deny a petition for immigrant visa
classification filed on behalf of any alien for whom there is substantial and
probative evidence of such an attempt or conspiracy, regardless of whether that
alien received a benefit through the attempt or conspiracy. Although it is not
necessary that the alien have been convicted of, or even prosecuted for, the attempt
or conspiracy, the evidence of the attempt or conspiracy must be contained in the
alien's file.

A decision that section 204(c) of the Act applies must be made in the course of adjudicating a
subsequent visa petition. Matter of Rahmati, 16 I&N Dec. 538, 359 (BIA 1978). USCIS may
rely on any relevant evidence in the record, including evidence from prior USCIS proceedings
involving the beneficiary. Id. However, the adjudicator must come to his or her own, independent
conclusion, and should not ordinarily give conclusive effect to determinations made in prior
collateral proceedings. Id.; Matter of Tawfik, 20 I&N Dec. 166, 168 (BIA 1990).

The AAO notes that though counsel responded to the allegations of marriage fraud raised in the
2008 notice of intent to deny, the applicant's Form I-212 is still pending; no determination has
been made about whether the applicant entered into her first marriage to evade immigration laws. 1
The petition filed by the applicant's second husband, on which the applicant bases her waiver
eligibility, was approved on July 19, 2006. Pursuant to 8 C.F.R. § 205.2, the approval of a Form I-
130 petition is revocable when the necessity for the revocation comes to the attention of the Service.
Therefore, the AAO remands the matter to the director to review the evidence submitted in
response to the NOID and further investigate the allegation that the applicant entered into her first
marriage for immigration purposes.

For the aforementioned reasons, the AAO finds that the applicant is inadmissible under section
212(a)(6)(C)(i) of the Act. The AAO also finds that the record is inconclusive to determine
inadmissibility under section 212(a)(9)(B)(i)(II) of the Act, and that the issue of whether section
204(c) of the Act applies to the applicant has not been resolved. Therefore, the AAO remands the
matter to the field office director to determine whether the applicant entered into her first marriage
for the purpose of evading the immigration laws.

Should the approval of the Form I-130 be revoked, the field office director will issue a new

The applicant filed a second Form I-212 on May 15, 2009, which also remains unadjudicated.
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decision dismissing the applicant's Form I-601 accordingly. In the alternative, should it be
determined that the applicant is not subject to section 204(c) of the Act and that the Form 1-130
will not be revoked, then the field office director will issue a new decision addressing the merits of
the applicant's Form I-601 waiver application. If that decision is adverse to the applicant, it will
be certified for review to the AAO.

ORDER: The matter is remanded to the field office director for further proceedings
consistent with this decision.


