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DISCUSSION: The Form I-601, Application for Waiver of Grounds of Inadmissibility was
denied by the Field Office Director, Vienna, Austria, and is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Albania, who was found to be inadmissible to the United
States pursuant to section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for procuring
admission into the country through fraud or by willfully misrepresenting a material fact, and
section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. §1182(a)(9)(B)(i)(II), for being unlawfully present
in the United States for one year or more and seeking admission within ten years of departure or
removal. The applicant's mother and father are U.S. citizens, and the applicant is the beneficiary
of an approved Form I-130, Petition for Alien Relative (Form I-130). He seeks a waiver of
inadmissibility pursuant to sections 212(i) and 212(a)(9)(B)(v) of the Act, 8 U.S.C. §§ 1182(i) and
i 182(a)(9)(B)(v), in order to live in the United States with his parents.

In a decision dated August 18, 2010, the director concluded the applicant had failed to establish
that a qualifying relative would experience extreme hardship if he were denied admission into the
United States. The director also determined the applicant did not merit a favorable exercise of
discretion. The waiver application was denied accordingly.

Through counsel, the applicant asserts on appeal that the director's decision was legally and
factually erroneous, and that evidence establishes his parents, in particular his mother, will
expenence extreme emotional and financial hardship if he is denied admission into the United
States. In support of these assertions, counsel submits letters written by the applicant, his parents.
family members and friends; medical evidence; financial documents; and an article about the
impact of U.S. immigration enforcement-related family separation on families. The record also
contains photographs and Albanian country-conditions information. The entire record was
reviewed and considered in rendering a decision on the appeal.

Section 212(a)(6)(C) of the Act provides, in pertinent part that:

(i) Any alien who, by fraud or willfully rmsrepresentmg a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit provided under this Act is
inadmissible.

The record reflects the applicant attempted to gain admission into the United States on March 10,
2002, by presenting a Belgian passport that did not belong to him. The applicant subsequently
asked for asylum. He was placed into limited asylum-only proceedings and paroled into the
country pending his hearing. The applicant withdrew his asylum application on May 23, 2007,
and departed the United States on, or about August 7, 2007. The record establishes the applicant
is inadmissible pursuant to section 212(a)(6)(C)(i) of the Act, for attempting to procure admission
into the country by willfully misrepresenting a material fact. Counsel does not contest the
applicant's inadmissibility under section 212(a)(6)(C)(i) of the Act.
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Section 212(i) of the Act states:

The Attorney General [now, Secretary, Department of Homeland Security
"Secretary"] may, in the discretion of the [Secretary], waive the application of
clause (i) of subsection (a)(6)(C) in the case of an alien who is the spouse, son or
daughter of a United States citizen or of an alien lawfully admitted for permanent
residence, if it is established to the satisfaction of the [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in extreme
hardship to t he citizen or lawfuHy resident spouse or parent of such an alien.

Section 212(a)(9)(B) of the Act provides in pertinent part:

(i) [A]ny alien (other than an alien lawfully admitted for permanent residence)
who-

(II) has been unlawfully present in the United States for one year or more,
and who again seeks admission within 10 years of the date of such alien's
departure or removal from the United States, is inadmissible.

(iii) (II) Asylees.- No period of time in which an alien has a bona fide
application for asylum pending under section 208 shall be taken into
account in determining the period of unlawful presence in the United States
under clause (i) unless the alien during such period was employed without
authorization in the United States.

An asylum application is considered to be pending during any administrative or judicial review
period. See Memorandum from Donald Neufeld, Act. Assoc. Dir., Domestic Operations, Lori
Scialabha. Assoc, Dir., Refugee, Asylum and International Operations, Pearl Chang, Act Chief
Off of Policy and Strategy, USCIS, to Field Leadership, "Consolidation of'Guidance Concerning
Unlawful Presence for Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act,
dated May 6, 2009.

The record contains Social Security statement, employment and federal tax information for the
applicant reflecting he worked in the United States in 2002, 2003, 2004 and 2005. Service records
reflect that the applicant was authorized employment in the United States from June 28, 2002
through July 28, 2004. The record thus reflects that the applicant was employed in the United
States while his asylum claim was pending but without authorization after July 2004 and in 2005.
His presence in the United States from March 2002 until be departed the country in August 2007
is therefore unlawful. Because the applicant accrued over one year of unlawful presence prior to
his departure from the United States and he is seeking readmission into the country within ten
years of his departure, he is inadmissible under section 212(a)(9)(B)(i)(II) of the Act.
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Section 212(a)(9)(B)(v) of the Act provides:

Waiver -The [Secretary] has sole discretion to waive clause (i) in the case of an
immigrant who is the spouse or son or daughter of a United States citizen or of an
alien lawfully admitted for permanent residence, if it is established to the
satisfaction of the [Secretary] that the refusal of admission to such immigrant alien
would result in extreme hardship to the citizen or lawfully resident spouse or parent
of such alien. No court shall have jurisdiction to review a decision or action by the
[Secrctary] regarding a waiver under this clause.

Sections 212(i) and 212(a)(9)(B)(v) of the Act provide that a waiver of the bar to admission is
dependent first upon a showing that the bar imposes an extreme hardship on a qualifying family
member. Once extreme hardship is established, it is but one favorable factor to be considered in
the determination of whether the Secretary should exercise discretion. Matter of Mendez-Morale2.
21 I&N Dec. 296 (BIA 1996).

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang,
10 l&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA
1999), the Board provided a list of factors it deemed relevant in determining whether an alien has
established extreme hardship to a qualifying relative. The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's
family ties outside the United States; the conditions in the country or countries to which the
qualifying relative would relocate and the extent of the qualifying relative's ties in such countries; the
financial impact of departure from this country; and significant conditions of health, particularly
when tied to an unavailability of suitable medical care in the country to which the qualifying relative
would relocate. Id. The Board added that not all of the foregoing factors need be analyzed in any
given case and emphasized that the list of factors was not exclusive. Id. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common
rather than extreme. These factors include: economic disadvantage, loss of current employment.
inability to maintain one's present standard of living, inability to pursue a chosen profession.
separation from family members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country,
or inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez,
22 I&N Dec. at 568; Matter ofFilch, 21 l&N Dec. 627, 632-33 (BIA 1996); Matter of /ge, 20 I& N
Dec. 880, 883 (BIA 1994); Matter ofNgai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of
Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA
1968).
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Though hardships may not be extreme when considered abstractly or individually, the Board has
made it clear that "[r]elevant factors, though not extreme in themselves, must be considered in the
aggregate in determining whether extreme hardship exists." Matter of O-/-O-, 21 l&N Dec. 381,
383 (BIA 1996) (quoting Matter of Ige, 20 I.&N. Dec. at 882). The adjudicator "must consider
the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation." /d.

The actual hardship associated with an abstract hardship factor such as family separation,
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative
experiences as a result of aggregated individual hardships. See, e.g., Matter ofBing Chih Kao and
Mel Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship
faced by qualifying relatives on the basis of variations in the length of residence in the United
States and the ability to speak the language of the country to which they would relocate). For
example, though family separation has been found to be a common result of inadmissibility or
removal, separation from family living in the United States can also be the most important single
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293
(quoting Contreras-Baenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19
l&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due to
conflicting evidence in the record and because applicant and spouse had been voluntarily
separated from one another for 28 years). Therefore, we consider the totality of the circumstances
in determining whether denial of admission would result in extreme hardship to a qualifying
relative.

The applicant's U.S. citizen mother and father are his qualifying relatives under sections 212(i)
and 212(a)(9)(B)(v) of the Act.

The applicant's mother states in letters that she, her husband and their two younger sons moved to
the United States in 2001 after receiving immigrant visas pursuant to the diversity visa lottery
program. The applicant's mother struggled with guilt and sadness over their decision to move
without the applicant because he was over 21 at the time and ineligible to immigrate with their
family. The applicant came to the United States in March 2002, after gang members in Albania
threatened to harm him unless he paid them money. When the applicant was in the United States.
his mother felt happy that the family was reunited. She states the applicant is their eldest son and
that in their tradition, the eldest child lives with and cares for the parents. With the applicant's
help she obtained a job at the grocery store where he also worked and began taking English
courses. The applicant drove her to work, drove both parents to doctor appointments, and helped
them in situations that required interpreting. The applicant's income also helped the family
financially. Since the applicant's departure, the applicant's mother has had to rely on one of her
other sons to drive her to work or she must pay for a taxi, which costs up to $160 a week. She
worries about the applicant's inability to find work in Albania and his living with his uncle. Since
the applicant's waiver was denied, she experiences stress-related migraines, feels deep sadness,
and must take medication for depression. She also finds it difficult to focus at work, fears losing
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her job, and fears her family will be unable to pay their bills and could lose their house if they are
forced to rely solely on her husband's salary. She indicates that anxiety related to the applicant's
departure also caused her husband to have a car accident in March 2010. Evidence in the record
corroborates her testimony about her husband's accident. The applicant's father states in a letter
that his accident was due to stress related to the applicant's inability to immigrate to the United
States. He also expresses concern about his wife's depression, headaches and insomnia since the
applicant's departure. In addition, counsel asserts that the applicant's mother would be unable to
find proper medical care or work in Albania, and that traveling back and forth to the United States
would cause financial hardship.

I etters from the applicant's brothers reflect the applicant helped the family while he was in the
United States by allowing them to work and attend college. Their parents depended on the
applicant for English-language assistance and for transportation. They are married, working and
unable to care for their parents. Their mother is unable to sleep and has become depressed since
the applicant's departure.

The applicant adds in a letter that since his departure from the United States, his parents must send
him money because he has been unable to find work in Albania. He worries his parents are
suffering financially, and his mother cries and is unable to sleep due to their separation.

Medical evidence reflects that the applicant's mother suffers from depression triggered by
circumstances related to the applicant's immigration situation, and that she has been prescribed
anti-depressant medication. A psychological evaluation diagnoses the applicant's mother with
moderate to severe major depressive disorder based on obsessive thinking about her separation
from the applicant, self-blame for leaving him in Albania and then urging him to come to the
United States, and her believing her future is "bleak" if the applicant is not allowed to return. She
is also diagnosed with anxiety disorder based on obsessive worry and tension about the applicant,
characterized by nightmares and panic attacks. She worries about criminal gangs preying on the
applicant in Albania, because individuals with family in the United States are presumed to be
wealthy. Letters from friends and employers attest to the emotional hardship that the applicant's
mother is experiencing due to her separation from the applicant and to the applicant's good
character.

Upon review, the AAO finds the evidence in the record, when considered in the aggregate, fails to
establish the applicant's father would experience hardship that rises above the common results of
removal or inadmissibility if the applicant were denied admission and he remained in the United
States. The evidence fails to establish the applicant's father's car accident was due to the
applicant's immigration situation, and the article about the impact of immigration enforcement-
related family separation fails to establish the applicant's father is experiencing or will experience
extreme emotional hardship if the applicant is denied admission into the United States. The record
contains no other evidence showing that the applicant's father is experiencing emotional, financial
or other hardship due to the applicant's inadmissibility.
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The record also lacks evidence to establish the applicant's father would experience extreme
hardship if he moved to Albania, and no such claims were asserted on appeal. The applicant
therefore failed to establish that his father would experience extreme emotional, financial, or
physical hardship if he moved to Albania to be with the applicant.

The cumulative evidence in the record also fails to establish the applicant's mother would
experience hardship that rises above the common results of removal or inadmissibility if the
applicant were denied admission and she remained in the United States. The record lacks
evidence establishing that the applicant's mother risks losing her job, and no evidence
corroborates claims that she and her husband financially support the applicant in Albania or that
she will experience financial hardship if the applicant is denied admission into the United States.
The article about the impact of immigration enforcement-related family separation also fails to
establish the applicant's mother is experiencing or will experience extreme emotional hardship if
the applicant is denied admission into the United States. In addition, although the applicant's
mother has been diagnosed with anxiety disorder and moderate to severe major depressive
disorder, the value of the conclusions reached are diminished, as there is no indication the
evaluator independently verified the information provided, and the record lacks evidence to
corroborate key information used in making the diagnoses. The evidence fails to corroborate
claims that the applicant's mother is dependent upon the applicant in her daily life. The record
also fails to establish the applicant's mother needs the applicant for transportation and English-
interpreting purposes, or that she would be unable to obtain such assistance from the applicant's
siblings when needed. The evidence in the record also fails to establish that criminal gangs are
threating the applicant in Albania or that he is in danger, and it does not corroborate the
applicant's mother's fears about the applicant's safety in Albania. The record additionally lacks
evidence to demonstrate the applicant's mother is unable to visit the applicant in Albania.

The evidence in the record, when considered in the aggregate, also fails to establish the applicant's
mother would exper ence extreme emotional, financial, or physical hardship if she moved to
Albania to be with the applicant. No evidence is submitted to corroborate counsel's claims that
the applicant's mother would be unable to find proper medical care or work in Albania, or that
traveling back and forth to the United States would cause financial hardship. Moreover, although
a Department of State report reflects that medical facilities and care in Albania are below western
standards and per capita income is among the lowest in Europe, medical care in Tirana has
improved in recent years and economic conditions are steadily improving. See
hilp://travel.statesov/travel/cis_pa tw/cis/cis_1076.htmL The country-conditions fail, on their
own. to establish that the applicant's mother would experience physical or financial hardship
beyond that normally experienced upon removal or inadmissibility. It is additionally noted that
the applicant's mother was born and raised in Albania and was employed there before immigrating
to the United States in 2001. She is therefore familiar with the culture, norms and language in
Albania.

Because the applicant has not established extreme hardship to a qualifying family member, no
purpose would be served in determining whether the applicant merits a waiver as a matter of
discretion.
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In proceedings for an application for waiver of grounds of inadmissibility under sections 212(i)
and 212(a)(9)(B)(v) of the Act, the burden of proving eligibility remains entirely with the
applicant. See Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that
burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.


