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DISCUSSION: The waiver application was denied by the Field Office Director, Ciudad Juarez, 
Mexico, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant is a native and citizen of Mexico who was found to be 
inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the 
United States for more than one year and seeking readmission within ten years of her last departure 
from the United States. The record indicates that the applicant is married to a United States citizen 
and is the beneficiary of an approved Petition for Alien Relative (Form 1-130). The applicant seeks a 
waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.c. § 
1182(a)(9)(B)(v), in order to reside in the United States. 

The Field Office Director found that the applicant had failed to establish that extreme hardship 
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the Field Office Director, dated June 29, 
2009. 

On appeal, counsel asserts that the Field Office Director failed to consider the hardships individually 
and cumulatively, and that the applicant has established that extreme hardship has resulted from the 
denial of the waiver application. Counsel also asserts that the Field Office Director used an outdated 
extreme hardship standard and stale information to evaluate the applicant's eligibility for a waiver. 
Form I-290, Notice of Appeal or Motion, dated July 28, 2009. 

The record includes, but is not limited to, statements from the applicant and her spouse describing 
the hardship claimed; a medical statement and documentation pertaining to the applicant's spouse; 
medical documentation pertaining to the applicant; support statements from friends of the applicant 
and his spouse; bank and credit union statements; a loan statement; various bills, including medical 
bills; income tax returns and W-2 Wage and Tax Statements; earnings statements for the applicant's 
spouse; documentation of unemployment payments received by the applicant's spouse; country 
conditions information on Mexico; and counsel's brief. l The entire record was reviewed and 
considered in arriving at a decision on the appeal. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

lOne of the applicant's statements and documentation pertaining to the applicant's medical treatment in Mexico are in 

Spanish and are not accompanied by English-language translations, as required by regulation. Accordingly, they will not 

be considered in this proceeding. 8 C.F.R. § 103.2(b )(3). 
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(i) In general.-Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

The record reflects that the applicant entered the United States without inspection in March 1990 and 
remained until February 2008, when she departed for Mexico. Therefore, the applicant accrued 
unlawful presence from April 1, 1997, the effective date of the unlawful presence provisions under 
the Act, until her departure in February 2008. As the applicant is seeking admission to the United 
States within ten years of her February 2008 departure, she is inadmissible under section 
212(a)(9)(B)(i)(II) of the Act for having been unlawfully present in the United States for a period of 
more than one year. 

Section 212(a)(9)(B)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) inadmissibility as 
follows: 

The Attorney General [now Secretary of Homeland Security] has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established ... that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such alien. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that 
the bar to admission imposes extreme hardship on a qualifying relative, which includes the U.S. 
citizen or lawfully resident spouse or parent of the applicant. Hardship to an applicant or other 
family members can be considered only insofar as it results in hardship to a qualifying relative. The 
applicant's spouse is the only qualifying relative in this case. If extreme hardship to a qualifying 
relative is established, the applicant is statutorily eligible for a waiver, and USCIS then assesses 
whether a favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N 
Dec. 296, 301 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial 
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impact of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate. 
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. Id. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec. 
880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of O-J-O-, 21 
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire range of factors concerning hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 
deportation." Id. 

The actual hardship associated with an abstract hardship factor such as family separation, economic 
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique 
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23 
I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variations in the length of residence in the United States and the ability to 
speak the language of the country to which they would relocate). For example, though family 
separation has been found to be a common result of inadmissibility or removal, separation from 
family living in the United States can also be the most important single hardship factor in 
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 I&N Dec. at 247 
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence 
in the record and because applicant and spouse had been voluntarily separated from one another for 
28 years). Therefore, the AAO considers the totality of the circumstances in determining whether 
denial of admission would result in extreme hardship to a qualifying relative. 

On appeal, counsel asserts that separation is resulting in emotional and financial hardships for the 
applicant's spouse. He contends that the applicant's spouse is experiencing emotional stress because 

• 
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he is worried about the applicant's safety in Mexico; has been unable to comfort and care for her 
when she has experienced medical problems; has been unable to pay the applicant's medical bills or 
to afford the costs of visiting her; and has been involuntarily separated from the applicant after a 
nine-year relationship. Counsel also states that the applicant's spouse has been losing weight 
because, in her absence, his eating habits are poor and he is worried about her safety. He further 
contends that the applicant's spouse has worked hard and waited many years to get married, and that 
his hopes and dreams are being devastated by continued separation. 

The applicant's spouse, counsel asserts, is also experiencing significant financial hardship in the 
applicant's absence. Counsel reports that in 2007 the applicant and her spouse earned $47,298, but 
in 2008 when the applicant was absent for 11 months, their income dropped to $20,612, which 
included $4,785 in unemployment compensation for the applicant's spouse. He further states that 
because of the applicant's spouse's reduced financial circumstances, he cannot afford to travel to 
Mexico, help the applicant's daughter pay for college, buy a house or consider adopting a child. 

In statements, dated January 29, 2008, July 25, 2009 and January 16, 2012, the applicant's spouse 
asserts that he is experiencing emotional hardship without the applicant. He states that he loves the 
applicant and cannot be without her as she is the one who has supported him and helped restore his 
life. He also maintains that since the applicant has been in Mexico, he has become depressed 
because he feels helpless about her situation; that he is barely eating, has lost 25 pounds and does not 
have energy to go on; and that it is sad and stressful to hear the applicant cry over the telephone. 
The applicant states that he has no medical insurance and, therefore, has not been able to afford to 
see a doctor for his depression, or for any other medical problem. As a result of his depression, the 
applicant states, he tends to isolate himself. 

The applicant's spouse further contends that the applicant is also depressed and has had many 
medical problems in Mexico. He asserts that since the applicant has been in Mexico, she has had a 
cancer biopsy, a lot of dentistry work, a problem with a toenail, has been to the doctor to check her 
knees and shoulder, has been taking anti-depressants, and had an eye problem that now requires her 
to wear glasses. Recently, the applicant's spouse states, the applicant has also been found to have 
high blood glucose levels, which her doctors believe are related to stress, and that she will undergo 
further testing to find out if she has Type II Diabetes. The applicant's spouse contends that the 
applicant began an emotional and physical downward spiral when she left the United States and that 
his inability to comfort her while she is going through these health problems distresses him. He also 
asserts that living in Mexico is dangerous and that the applicant's safety is another of his worries. 

In his statements, the applicant's spouse further maintains that he has been under financial stress 
since the applicant departed for Mexico as there are no longer two incomes to cover the expenses. 
He asserts that in 1996 he suffered from a shoulder injury, which limits his ability to perform much 
physical labor. He further states that in the applicant's absence he has had to fall back on his credit 
cards to make ends meet, as well as borrow money to be able to make his car payments and pay his 
bills in a timely manner. He states that he earns $9/hour and works an average of 38.46 hours each 
week, taking home $641.37 every two weeks, income that barely covers his expenses. He states that 
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while he is currently able to make his monthly payments because he is working, he was unemployed 
the previous winter and that his weekly unemployment check of $207 did not cover his expenses. 
The applicant's spouse asserts that he does not have the money to visit the applicant and that one of 
her sons has had to cover her medical expenses in Mexico. He states that he and the applicant are 
both distressed by having to rely on her children for financial assistance. 

In an undated statement submitted on appeal, the applicant asserts that after several weeks in Mexico 
she became ill and that doctors informed her that she was going through menopause and was 
depressed as a result of her situation. She also states that she works at a bakery in Mexico but does 
not earn enough to support herself and is financially dependent on her older son who pays her 
medical bills and who also paid for her spouse's trip to visit her. She also states that she has 
received telephone calls from friends telling her that her spouse is depressed, becoming anti-social 
and is always alone. 

In support of the preceding claims regarding the applicant's and her spouse's medical problems, the 
record includes an April 30, 1996 State of Washington Department of Labor and Industries 
Physician's Final Report indicating that the applicant's spouse was last treated for an injury on 
January 2, 1996 and was released to return to work with restrictions. The record also includes a 
March 7, 2008 letter from 
_ stating that the applicant's spouse is unable to stand for prolonged periods as a result of an 
ankle injury, which he sustained on February 14, 2007, and that he has required ongoing physical 
therapy. also states that the applicant has been assisting her spouse at home. He 
recommends that applicant's spouse continue rehabilitative treatment with his health providers 
and make use of the applicant's assistance at The record also includes medical 
documentation, including a January 25, 2008 letter from 
_ which pertain to the applicant. The medical documentation indicates that the applicant had 
an abnormal pap smear in 2007.2 

To establish her spouse's financial situation, the applicant has submitted several biweekly earnings 
statements, and copies of billing statements and rent and car payments from 2011 and 2012. The 
submitted earnings statements establish that the applicant's spouse is employed by the 

and paid at the rate of $9/hour, with an average gross monthly Income 
approximately 1,600/month. Documentation of the applicant's spouse's financial obligations 
includes: a Discover credit card statement that reflects a minimum payment of $145; a Bank of 
America card statement with a minimum payment of $15; an Amazon card statement with a 
minimum payment of $25; a rent check in the amount of $500; a car payment in amount of $299.83; 
a monthly car insurance payment of $155.96; a $44.33 telephone bill; a utility bill of $94.70; a 
DirectTV statement for $67.99; and a commuter's ticket book costing $50. The applicant has also 
provided copies of check stubs showing that her spouse received $207/week in unemployment for 

2 While the record also contains other medical documentation relating to the applicant, this documentation is in Spanish 

and, as previously noted, will not be considered as it has not been translated into English. 
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the period November 2010 through January 2011, as well as unemployment statistics for the State of 
Washington in 2009 and 2010. 

The AAO notes the preceding claims of emotional hardship made on behalf of and by the applicant's 
spouse and acknowledges that his separation from the applicant has resulted in emotional hardship. 
We also note that he has indicated that he cannot afford to see a healthcare professional to document 
the depression he states he is experiencing. However, in the absence of documentary evidence, e.g., 
medical or psychological evaluations, or statements from knowledgeable friends, family or clergy 
describing the nature and extent of the emotional hardship being experienced by the applicant's 
spouse, his claim of emotional hardship, as well as that of counsel, is of limited value to a 
determination of extreme hardship. Without supporting documentation, the assertions of counsel are 
not sufficient to meet the burden of proof in these proceedings. The assertions of counsel do not 
constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 
19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Going 
on record without supporting documentation is not sufficient to meet the applicant's burden of proof 
in this proceeding. See Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

The AAO also finds the record to lack the evidence necessary to establish the extent of the financial 
hardship that the applicant's spouse would experience in the applicant's absence. While the record 
documents that the applicant's spouse suffered injuries in 1996 and 2007 that once restricted the type 
of work he could perform, it fails to demonstrate that these injuries continue to limit his 
employability. We also note that while the applicant has submitted several earnings statements for 
her spouse, covering the period October 15, 2011 through January 6, 2012, she has provided no 
documentation, e.g., W-2 Wage and Tax Statements or tax returns, that would establish the sources 
and entirety of his annual income beyond 2008. Further, the 2009-2010 unemployment statistics for 
the State of Washington submitted by the applicant fail to demonstrate that her spouse is facing the 
threat of unemployment, which would result in his inability to meet his financial obligations. As the 
record does not identify the type of work performed by the applicant's spouse or include evidence 
that demonstrates a reduced need for his particular skills, it fails to support the applicant's spouse's 
concerns regarding the possibility of future unemployment. Therefore, without additional evidence, 
the AAO is unable to determine the applicant's spouse's financial situation in the applicant's 
absence. 

While the record also fails to establish that the applicant's health is a cause for concern on the part of 
her spouse, the AAO does take note of the applicant's spouse's fears for the applicant's safety in 
Mexico. The record reflects that the applicant currently resides with her parents in the town of 
Madrid in the Mexican state of Colima, located between the states of Jalisco and Michoacan and we 
observe that the U.S. Department of State's current travel warning for Mexico, last updated on April 
22, 2011, advises U.S. citizens against travel in the border areas between Jalisco and Michoacan. 
We also note that the State Department has previously indicated that the city of Colima, which is 
near Madrid, has been the scene of narcotics-related firefights. Accordingly, the applicant's spouse's 
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concerns regarding the applicant's safety will be factored into the determination of extreme hardship 
in the present case. 

However, having considered the evidence of record, the AAO finds there is insufficient evidence to 
support the financial and emotional hardships claimed on behalf of the applicant's spouse. 
Accordingly, we cannot conclude that he would suffer extreme hardship if the waiver application is 
denied and he remains in the United States without the applicant. 

With respect to relocation, counsel asserts that if the applicant's spouse moved to Mexico, he would 
be at risk because of rampant crime. Counsel also states that the applicant's spouse does not speak 
Spanish, does not have family in Mexico, and has never lived there. In his own statements, the 
applicant's spouse asserts that he would be unable to adjust to living in the State of Colima because 
of the poverty and living conditions. He also states that he does not speak Spanish and does not have 
family in Mexico. The applicant's spouse further asserts that if he relocates to Mexico, he would 
have to abandon his current financial obligations. Although the applicant's spouse states that he 
could possibly seek work in his brother-in-Iaw's bakery, in agriculture or in hotel maintenance for 
reduced wages, he contends that his inability to speak Spanish would effectively prevent him from 
obtaining employment in Mexico. He also asserts that the town of Madrid is close to Manzanillo, 
Mexico's second most important seaport and, consequently, a center of activity for Mexico's drug 
cartels. 

As previously noted, the record indicates that the applicant is living with her parents in Madrid, 
Colima, her place of birth. As a result, the AAO finds it reasonable to conclude that she and her 
spouse would also reside in or near Madrid, which as previously discussed is located in an area of 
Mexico that has been identified by the U.S. Department of State as particularly dangerous for U.S. 
citizens. We also note that the applicant's spouse does not speak Spanish and the significant, 
negative impact that his lack of Spanish would have on his ability to obtain employment and to adapt 
to Mexican culture and society. The AAO finds that when these specific hardship factors and the 
hardships routinely created by relocation are considered in the aggregate, the applicant has 
established that her spouse would suffer extreme hardship ifhe joined her in Mexico. 

The AAO, however, can find extreme hardship warranting a waiver of inadmissibility only where an 
applicant has demonstrated extreme hardship to a qualifying relative in the scenario of separation 
and the scenario of relocation. A claim that a qualifying relative will relocate and thereby suffer 
extreme hardship can easily be made for purposes of the waiver even where there is no actual 
intention to relocate. Cf Matter of Ige, 20 I&N Dec. 880, 886 (BIA 1994). Furthermore, to relocate 
and suffer extreme hardship, where remaining in the United States and being separated from the 
applicant would not result in extreme hardship, is a matter of choice and not the result of 
inadmissibility. !d., also cf Matter of Pilch, 21 I&N Dec. 627,632-33 (BIA 1996). As the applicant 
has not demonstrated extreme hardship from separation, the AAO cannot find that refusal of 
admission would result in extreme hardship to the applicant's spouse. 

The applicant has failed to demonstrate that a qualifying relative would experience extreme hardship 
as a result of her inadmissibility and, therefore, has not established eligibility for a waiver under 
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section 212(a)(9)(B)(v) of the Act. Having found the applicant statutorily ineligible for relief, no 
purpose would be served in discussing whether she merits a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B)(v) 
of the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of 
the Act, 8 U.S.c. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will 
be dismissed. 

ORDER: The appeal is dismissed. 


