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DISCUSSION: The Form 1-601, Application for Waiver of Ground ofInadmissibility was denied 
by the Field Office Director, Manila, Philippines, and is now before the Administrative Appeals 
Office (AAO) on appeal. The matter will be remanded to the director for further action consistent 
with this decision. 

The applicant is a native and citizen of the Philippines who resided in the United States from 
December 18, 1988 (when he was admitted into the U.S. with a BlIB2 visitor visa) until June 5, 
2002 (when he was removed from the United States). The applicant was found to be inadmissible 
under section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. §1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
than one year and seeking readmission within 10 years of his removal from the U.S. The applicant 
seeks a waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 
§ 1182(a)(9)(B)(v). 

In a decision dated June 16, 2011, the director determined that the applicant had not legally 
terminated a previous marriage pursuant to Philippine law, and that his present marriage to a U.S. 
citizen is thus invalid. On this basis, the director determined the applicant did not have a 
qualifying relative for purposes of the Form 1-601, Application for Waiver of Grounds of 
Inadmissibility. The waiver application was denied accordingly. 

Through counsel, the applicant asserts on appeal that his first marriage was legally terminated in 
California, in accordance with California State law, and that his current marriage to a U.S. citizen 
in California is legally valid under California law. Counsel asserts that under both U.S. and 
Philippine law, the applicant's divorce and marriage are recognized as legally valid, and he 
requests that the applicant's case be remanded to the Manila field office for adjudication of the 
applicant's Form 1-601 waiver application. 

The entire record was reviewed and considered in rendering a decision on the appeal 

Section 212(a)(9)(B) of the Act provides in pertinent part: 

(i) [A ]ny alien (other than an alien lawfully admitted for pelmanent 
residence) who-

(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

Counsel does not contest the applicant's inadmissibility under section 212(a)(9)(B)(i)(II) of the 
Act. Furthermore, the record supports a finding of inadmissibility under this section of the Act. 
Section 212(a)(9)(B)(i)(II) was added to the Act by the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (Div. C of PL 104-208, September 30, 1996) (IIRIRA). IIRIRA 
became effective on April 1, 1997, and only periods of unlawful presence spent in the U.S. after 
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its April 1, 1997 effective date count towards unlawful presence for sections 212(a)(9)(B)(i)(I) and 
(II) of the Act purposes. The applicant's unlawful presence prior to April 1, 1997 is therefore not 
calculated for section 212(a)(9)(B)(i)(II) of the Act inadmissibility purposes. The record reflects, 
however, that the applicant was unlawfully present in the U.S. for over a year between April 1, 
1997 and June 3, 2002, when he was removed from the country. 

Inadmissibility under section 212(a)(9)(B)(i)(II) of the Act is triggered upon departure and 
remains in force until the alien has been absent from the United States for ten years. In the present 
matter, the ten year period runs through June 5, 2012. Because the applicant was unlawfully 
present in the U.S. for over one year prior to his removal, and he has not been absent from the U.S. 
for ten years since his last departure, he is inadmissible under section 212(a)(9)(B)(i)(II) of the 
Act. 

Section 212(a)(9)(B)(v) of the Act provides: 

Waiver.-The Attorney General has sole discretion to waive clause (i) in the case 
of an immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to the 
satisfaction of the Attorney General that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. No court shall have jurisdiction to review 
a decision or action by the Attorney General regarding a waiver under this clause. 

In the present matter the director determined that the applicant's marriage to a U.S. citizen is 
invalid and that he does not have a qualifying relative for section 212(a)(9)(B)(v) of the Act 
purposes. The Form 1-601 was denied on this basis, and the director did not address or analyze the 
applicant's waiver of inadmissibility extreme hardship claim. 

The AAO has reviewed the record and finds the evidence in the record fails to support a finding 
that the applicant's current marriage is invalid, or that the applicant's wife does not meet the 
definition of a qualifying relative for section 2l2(a)(9)(B)(v) purposes. The record contains a 
Form 1-130, Petition for Alien Relative, approved by the Service on December 29,2004, reflecting 
the applicant's marriage to his U.S. citizen wife was found tc be legally valid. There is no 
indication in the record that the Form 1-130 has been revoked. The evidence in the record also 
fails to demonstrate that the applicant's divorce from his ex-wife in California, and his subsequent 
marriage to his current wife in California have been found to be legally invalid. The AAO notes 
that counsel contests the director's interpretation of Philippine divorce laws and references 
alternate Philippine law provisions he believes establish the validity of the applicant's divorce and 
subsequent remarriage in California 

Accordingly, the case will be remanded to the director for issuance of a new decision providing a 
comprehensive legal and factual basis for the determination that the applicant's marriage to a U.S. 
citizen is invalid, and to refer the applicant for Form 1-130 revocation proceedings if so; or, in the 
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alternative, to address the merits of the applicant's waiver application. If the director's decision is 
adverse to the applicant, the decision shall be certified to the AAO for review in accordance with 
the requirements found at 8 C.F.R. § 103.4. 1 

ORDER: The case is remanded to the director for further 3ction consistent with this decision. 

I It is noted that the applicant is also inadmissible under section 212(a)(9)(A)(ii)(I) of the Act, as he is seeking 

admission into the U.S. less than ten years from the date of his removal from the U.S. on June 5, 2002. The applicant 

therefore requires an approved Form 1-212, Application for Permission to Reapply for Readmission (Form 1-212). 


