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U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Office of Administrative Appeals 
20 Massachusetts Avenue, N.W., MS 2090 
Washington, DC 20529-2090 

FILE: 

APPLICATION: Application [or Waiver of Grounds of Inadmissibility under section 212(a)(9)(B)(v) 
of the Immigration and Nationality Act, 8 U.S.c. §§ 1182(a)(9)(B)(v) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised 

that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
Motion, with a fee Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~ ~.A .. n -""'" W -~. V--'4 .. ~ 

~I 
Perry Rhew 

Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by the Field Office Director, Jacksonville, 
Florida, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be remanded for further proceedings consistent with this decision. 

The applicant is a native of Vietnam and citizen of Australia who entered the United States on 
September 16, 2001, pursuant to the Visa Waiver Program, for an authorized stay of up to ninety 
days. The applicant remained in the United States beyond that date without authorization and 
filed a Form 1-485, Application to Register Permanent Residence or Adjust Status, on September 
1, 2004. The applicant subsequently departed from the United States and reentered the United 
States on February 23, 2005 with an advance parole document, issued in December 2004, to 
complete adjudication of her Form 1-485. The applicant accrued unlawful presence in the United 
States from December 15, 2001 to September 1, 2004, when she filed her Form 1-485. The 
applicant was found to be inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) 
of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1182(a)(9)(B)(i)(II), for having been 
unlawfully present in the United States for more than one year and seeking readmission within ten 
years of her last departure from the United States. The applicant is a beneficiary of an approved 
Petition for Alien Relative. The applicant seeks a waiver of inadmissibility in order to reside in 
the United States with her U.S. citizen spouse. 

The Field Office Director concluded that the record failed to establish the existence of extreme 
hardship to the applicant's spouse, and denied the applicant's application accordingly. See 
Decision a/the Field Office Director, dated July 31, 2009. 

Counsel for the applicant asserts that the applicant should not have been granted advance parole 
because she accrued unlawful presence upon her departure from the United States. Counsel 
contends that since the applicant was granted advance parole, it was reasonable for her to assume 
that she could travel without affecting her Form 1-485 application. Counsel further asserts that the 
applicant's spouse would experience extreme hardship if the applicant were removed from the 
United States. 

Section 212(a)(9)(B) of the Act, in pertinent part, provides: 

(B) ALIENS UNLAWFULLY PRESENT.-

(i) In general.- Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 
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(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a United States 
citizen or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the Attorney General that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. No court shall have 
jurisdiction to review a decision or action by the Attorney General regarding a 
waiver under this clause. 

Section 246 of the Act, in pertinent part, provides: 

(a) If, at any time within five years after the status of a person has been otherwise 
adjusted under the provisions of section 245 or 240 of this Act or any other 
provision of law to that of an alien lawfully admitted for permanent residence, 
it shall appear to the satisfaction of the Attorney General that the person was 
not in fact eligible for such adjustment of status, the Attorney General shall 
rescind the action taken granting an adjustment of status to such person and 
canceling removal in the case of such person if that occurred and the person 
shall thereupon be subject to all provisions of this Act to the same extent as if 
adjustment of status had not been made. Nothing in this subsection shall 
require the Attorney General to rescind the alien's status prior to 
commencement of procedures to remove the alien under section 240, and an 
order of removal issued by an immigration judge shall be sufficient to rescind 
the alien's status. 

The record indicates that the applicant was granted lawful permanent resident (LPR) status, as it is 
not clear whether her LPR status was properly rescinded. The record reflects that the applicant 
filed a Form 1-485, Application to Register Permanent Residence or Adjust Status, on September 
1, 2004. The applicant's Form 1-485 was approved by USCIS on June 16, 2005. Upon 
subsequent review, USCIS noted that after the applicant accrued more than one year of unlawful 
presence, she departed from the United States. Accordingly, on July 26, 2005, the District 
Director in Chicago sent the applicant a notice of intent to rescind her permanent resident status 
based upon the accrual of unlawful presence in the United States. On January 9, 2007, the Field 
Office Director in Jacksonville sent the applicant a letter noting that she had not responded to the 
notice of intent to rescind her permanent resident status and that her file would be forwarded to 
immigration court for rescission of adjustment of status proceedings under section 246 of the Act, 
8 U.S.c. § 1256. On February 27, 2007, the applicant filed a new Form 1-485 and subsequently 
filed a Form 1-601 on July 15,2009. 

In the event that an applicant fails to respond to a notice of intent to rescind, a district director 
shall rescind the adjustment of status previously granted, and there is no appeal from this decision. 
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8 C.F.R. § 246.2. Although the Field Office Director indicates that the applicant's Form 1-485 
approval was rescinded, the record contains no order from the Field Office Director rescinding her 
LPR status, and there is no indication that rescission or removal proceedings were initiated before 
an immigration judge. The applicant's file does contain a letter from a deportation officer, dated 
June 29, 2007, stating that the applicant has been found removable and that she should report for 
her removal to Australia. The applicant may not seek a waiver of inadmissibility unless she is 
applying for admission, so if the applicant is still an LPR, then her Form 1-601 cannot be 
considered. 

As the record does not establish that the Field Office Director rescinded the applicant's LPR status or 
initiated rescission proceedings before the immigration judge, the AAO remands the matter to the 
Field Office Director to resolve the applicant's permanent resident status. It is noted that once a 
notice of intent to rescind has been served, the statute of limitations is tolled and rescission action 
may proceed even beyond the five-year time limit. Matter of Pereira, 19 I & N Dec. 169 (BIA 
1984). Should the applicant's Form 1-485 approval be rescinded, the Field Office Director shall issue 
a new Form 1-601 decision l

. If that decision is adverse to the applicant, it will be certified for review 
to the AAO pursuant to 8 C.F.R. § 103.4. In the alternative, should it be determined that the 
applicant's Form 1-485 approval is not subject to rescission, the field office director will issue a new 
decision dismissing the applicant's Form 1-601 application as moot. 

ORDER: The matter is remanded to the field office director for further proceedings consistent 
with this decision. 

1 The applicant's second Form [-485 application, submitted July 27, 2007, appears to be pending, so the applicant's 

Form 1-601 may be considered in connection with that application. 


