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DISCUSSION: The waiver application was denied by the Director, California Service Center, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed as the underlying waiver application is unnecessary. 

The applicant is a native and citizen of Mexico who states that she is inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
more than one year. The applicant seeks a waiver of inadmissibility in order to continue to 
reside in the United States with her U.S. citizen children and lawful permanent resident parents. 

Section 212(a)(9) of the Act provides: 

(B) ALIENS UNLA WFULL Y PRESENT.-

(i) In general.- Any alien (other than an alien lawfully admitted for permanent 
residence) who-

(I) was unlawfully present in the United States for a period of more than 
180 days but less than 1 year, voluntarily departed the United States 
(whether or not pursuant to section 244( e) prior to the commencement of 
proceedings under section 235(b )(1) or section 240), and again seeks 
admission within 3 years of the date of such alien's departure or removal, 
or 

(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

* * * 

(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a United States 
citizen or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the Attorney General that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. No court shall have 
jurisdiction to review a decision or action by the Attorney General regarding a 
waiver under this clause. 

The Director denied the application upon finding that the applicant had failed to respond to her 
August 30, 2010 Notice of Intent to Deny (NOID) which requested evidence that a Form 1-485, 
Application to Adjust Status, or a Form 1-821, Application for Temporary Protected Status, had 
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been filed on her behalf. See Decision of the Director, California Service Center dated 
September 27, 20lO. 

The record contains, in relevant part, the applicant's Form 1-601, Application for Waiver of 
Grounds of Inadmissibility, letters and media accounts describing the economic and political 
conditions in Mexico, copies of the applicant's children's birth certificates and the applicant's 
parents lawful permanent resident cards, and statements by the applicant and family members 
regarding her moral character and potential hardship should she be required to return to Mexico. 
The entire record was reviewed and considered in rendering a decision on the appeal. 

The applicant is the beneficiary of an approved Form I-130, Petition for Alien Relative, filed by 
her U.S. citizen sister. She is also the beneficiary of an approved Form 1-824, Application for 
Action on an Approved Application or Petition. She indicates that she has not applied for 
adjustment of status and the record does not contain any evidence of such an application. On 
appeal, the applicant maintains that denial of her waiver application would result in extreme 
hardship to herself, her U.S. citizen children and lawful permanent resident parents. See Appeal 
Brief.! 

As the applicant has not applied for adjustment of status or temporary protected status and she is 
not abroad seeking an immigrant visa to enter the United States, her request for a waiver of 
inadmissibility is premature. The applicant may request a waiver, once she is found to be 
inadmissible in the context of an application for permanent residence, temporary status, or upon 
applying for an immigrant visa at a U.S. consulate abroad. 

By the applicant's own admission, she has no application for admission underlying her waiver 
request. The AAO notes that the record does not contain any evidence that such an application 
was filed or that she was officially found to be inadmissible. Thus, the applicant is not required 
to file a waiver application, her request is premature and a decision on this appeal is unnecessary. 

ORDER: The appeal is dismissed as the underlying waiver application is unnecessary. 

1 Only the applicant's parents, however, would be qualifying relatives under the waiver provision found in 
section 212(a)(9)(B)(v) of the Act. 


