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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Form 1-601, Application for Waiver of Inadmissibility (Form 1-601) was 
denied by the Director, Vermont Service Center, and an appeal of the denial was dismissed by the 
Administrative Appeals Office (AAO). The matter is now before the AAO on a motion to reopen 
and reconsider. The motion to reconsider will be dismissed. The motion to reopen will be 
granted. The previous director and AAO decisions will be withdrawn and the waiver application 
declared unnecessary. 

The applicant is a native of Poland and a citizen of Canada who was found to be inadmissible 
under section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), S 
U.S.c. §l1S2(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
than one year and seeking readmission within ten years of his departure from the country. The 
applicant is married to a U.S. citizen, and he is the beneficiary of an approved Form 1-130, Petition 
for Alien Relative. The applicant seeks a waiver of his inadmissibility pursuant to section 
212(a)(9)(B)(v) of the Act, S U.S.c. § l1S2(a)(9)(B)(v), so that he may live in the United States 
with his spouse. 

In a decision dated February 21, 200S, the director of the Vermont Service Center determined the 
applicant had failed to establish that a qualifying relative would experience extreme hardship if he 
were denied admission into the United States. The waiver application was denied accordingly. On 
appeal previous counsel asserted, in pertinent part, that the applicant departed the United States in 
June 1999, and was thus no longer inadmissible under section 212(a)(9)(B)(i)(II) of the Act because 
his departure occurred more than ten years ago. In the event the applicant was found to be 
inadmissible, counsel asserted that evidence in the record established the applicant's U.S. citizen 
spouse and lawful permanent resident father would experience extreme hardship if a waiver were not 
granted. In a decision dated May 2S, 2010, the AAO determined, in pertinent part, that the applicant 
had failed to establish he departed the country in June 1999, or that his wife or father would suffer 
extreme hardship if the applicant were denied admission into the United States. The appeal was 
dismissed accordingl y. 

In the present motion to reopen and reconsider, counsel asserts the AAO finding that the applicant did 
not depart the United States in 1999 was erroneous, and that previously submitted and new evidence 
establish the applicant has resided in Canada since June 27, 1999. Counsel indicates that all 
subsequent admissions into the United States were temporary and authorized, and that because more 
than ten years have passed since the applicant's last departure in June 1999, he is no longer 
inadmissible under section 212(a)(9)(B)(i)(II) of the Act. In the alternative, counsel asserts that 
previously submitted and new evidence establish the applicant's wife would suffer extreme 
emotional, physical and financial hardship if the applicant's waiver application is denied. To support 
his assertions, counsel submits Canadian citizenship evidence; employment and fmancial 
documentation; separation agreement, apartment lease and home ownership information; U.S. 
immigration documents; and information pertaining to the applicant's children in Canada. Counsel 
also submits a new affidavit from the applicant's wife and new financial documentation. 

The regulations state in pertinent part at S C.F.R. § 103.5(a): 

( a) Motions to reopen or reconsider 
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(2) Requirements for motion to reopen. A motion to reopen must state the 
new facts to be proved in the reopened proceeding and be supported by 
affidavits or other documentary evidence. 

(3) Requirements for motion to reconsider. A motion to reconsider must 
state the reasons for reconsideration and be supported by any pertinent 
precedent decisions to establish that the decision was based on an incorrect 
application of law or Service policy. A motion to reconsider a decision on 
an application or petition must, when filed, also establish that the decision 
was incorrect based on the evidence of record at the time of the initial 
decision. 

(4) Processing motions in proceedings before the Service. A motion that 
does not meet applicable requirements shall be dismissed. 

Counsel fails to demonstrate that the previous AAO decision was based on an incorrect 
application of law or Service policy. The motion to reconsider the AAO's May 28, 2010 decision 
is therefore dismissed. 

Counsel has, nevertheless, met the requirements for reopening the decision. Counsel submits new 
citizenship, employment, financial, court and U.S. immigration documentation to establish that the 
applicant has resided in Canada since June 1999, and he asserts the evidence demonstrates the 
applicant's last departure from the United States occurred over ten years ago, and the applicant is 
thus no longer inadmissible under section 212(a)(9)(B)(i)(II) of the Act. The motion to reopen 
shall therefore be granted. 

The AAO has reviewed and considered all of the evidence in arriving at a decision on the motion 
to reopen. 

Section 212(a)(9)(B)(i) of the Act provides that any alien who: 

(II) has been unlawfully present in the United States for one year or more, and 
who again seeks admission within 10 years of the date of such alien's departure or 
removal from the United States, is inadmissible. 

Inadmissibility under section 212(a)(9)(B)(i)(II) of the Act is triggered when an alien has accrued 
over one year of unlawful presence in the United States, departed the country, and then sought 
admission less than ten years after departing. See Matter of Rodarte, 23 I&N Dec. 905, 908-10 
(BIA 2006). See also, Matter of Miguel Lemus-Losa, 25 I&N Dec. 734, 741 (BIA 2012). 
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In the present matter, it is uncontested that the applicant entered the United States without 
inspection or admission in 1993. Upon review, the AAO determined in a May 28, 2010 decision 
that evidence established the applicant had departed the United States in 2003 rather than in 1999, 
as claimed by counsel. The AAO found that counsel had failed to submit documentary evidence 
to support the claim that the applicant had departed the United States in June 1999. It was further 
noted that, although electronic U.S. immigration records indicated the applicant departed the 
United States in June 1999, notations contained in the records reflected the departure information 
had been provided to immigration officials by the applicant. Information contained in the record 
contradicted the 1999 departure date claim, in that the applicant had obtained a State of IIlinois 
driver's license in May 2000, listing a U.S. address. The record additionally contained a May 
2001 IIlinois divorce decree for the applicant, reflecting he was a resident of the State of Illinois. 
Moreover, immigration records reflected the applicant had attempted to enter Canada in March 
2001, in a vehicle bearing Illinois tags. Accordingly, the applicant was found to be inadmissible 
under section 212(a)(9)(B)(i)(Il) of the Act until at least 2013. 

In order to establish that the applicant departed the United States in June 1999 rather than in 2003, 
counsel resubmits, on motion, Canadian landed immigrant evidence reflecting the applicant 
arrived in Canada on June 27, 1999. Counsel additionally submits Canadian tax information 
reflecting that the applicant entered Canada on June 27, 1999, and that he paid Canadian taxes in 
1999, 2000 and 2002. Apartment lease agreements establish the applicant rented an apartment in 
Canada from July 1999 through September 2000, and home ownership information establishes the 
applicant purchased a home in Canada in February 2002. Employment evidence establishes the 
applicant worked for the Canadian companies, and Trimac between 
March 2001 and July 2002. In addition, commercial vehicle driving record information 
demonstrates the applicant presented his vehicle for inspection in Canada in August 2001, and that 
he had driving accidents in Canada in March 2002 and March 2003. 

Upon review, the AAO finds that the cumulative evidence submitted on motion establishes the 
applicant departed the United States in June 1999. It is uncontested that the applicant initially 
entered the United States without authorization in 1993. He therefore accrued unlawful presence 
in the United States between 1993 and June 1999. Because more than ten years have passed since 
the applicant's June 1999 departure from the United States, he is no longer inadmissible under 
section 212(a)(9)(B)(i)(II) of the Act. Accordingly, the waiver application is unnecessary, and the 
issue of whether the applicant has established extreme hardship to a qualifying relative pursuant to 
section 212(a)(9)(B)(v) of the Act need not be addressed. 

ORDER: The motion to reconsider is dismissed and the motion to reopen granted. The previous 
director and AAO decisions are withdrawn, and the application for a waiver of inadmissibility is 
declared unnecessary. 


