
(b)(6)

·, . 

DATE: 
FEB · 1 1 2013 

OFFICE: ATHENS, GREECE 

IN RE: 

U.S. Department of Homeland Security . 
·U.S. Citizenship and Immigration Services 
Administrative Appeals Office 
20 Massachuseus Ave ., N.W. MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Sections 212(a)(9)(B)(v) of 

the Immigration and Nation.ality Act, 8 U.S.C. §§1182(a)(9)(B)(v) 

· ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision Of the Administrative Appeals Office in your case. AJI of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any-further inquiry that you mig~t have concerning your case must be made to that office. 

Thank you, 

A~' ..t.J.--.. oy 
.~. 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by the Field Office Director, Athens, Greece 
and the matter i~ now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be sustained. 

The applicant is a native and citiien of Greece who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182 (a)(9)(B)(i)(II), for having 
been unlawfully present in the United States for more than one year. He is the spouse and father of 
U.S .. citizens and seeks a waiver under section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 
§ 1182(a)(9)(B)(v), in order to reside in the United States. 

The Field_ Office Director determined that the applicant had failed to establish that the · bar to his 
admissibility would result in extreme hardship for a qualifying relative and denied the Form I-601, 
Application for Waiver 9f Ground of Excludability, accordingly . . Decision of the Field Office 
Director, dated December 5, 2011. 

On appeal, counsel asserts that United States Citizenship and Immigration Services (USCIS) erred in 
concluding that the applicant's inadmissibility would not result in extreme hardship for his spouse. 
He submits additional evidence in support of the waiver application. 

The evidence of record includes, but is not limited to: counsel's brief; statements from the applicant, 
his spouse and children; medical documentation relating to the applicant's spouse; online articles 
relating to medications. prescribed for the applicant's spouse; documentation of the applicant's 
spouse's financial obligations; statements of support from friends of the applicant; documentation of 
the applicant's search for employment in Greece; and court records . relating to the applicant's 
conviction. The entire record was reviewed and all relevant evidence considered in reaching a 
decision on the appeal. 

· The AAO notes that in addition to finding the applicant to be inadmissible pursuant to section 
212(a)(9)(B)(i)(II) of the Act, the Field Office Director indicated that the applicant was potentially 
inadmissible under section 212(a)(2)(i)(I) of the Act based on a January 27, 1986 assault conviction 
in Texas. Accordingly, the AAO will first address the appli~ant's conviction and whether it bars his 
admission to the United States. 

Section 212(a)(2)(A)(i)(I) of the Act provides: 

(i) [A]ny_ alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of-

(I) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime ... is 
inadmissible. 

A waiver of a section 212(a)(2)(A)(i)(I) inadmissibility is provided by section 212(h) of the Act, which 
provides, in pertinent part: 
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(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, 
waive the application of subparagraph (A)(i)(I), (B), . ; . of subsection (a)(2) ... if-

(B) in the case of an immigrant who is. the spouse, parent, son, or daughter of a 
citizen of the United States or an alien lawfully admitted for permanent residence 
if it is established to. the satisfaction of the Attorney General {Secretary] that the 
alien's denial of admission would result in extreme hardship to the United States 
citizen or lawfully resident spouse, parent, son, or daughter of such alien .... 

The record reflects that on January 27, 1986, the applicant pled nolo contendere to Assault, Texas 
Penal Code (TX PENAL) §22.01, a Class A misdemeanor, which atthe time of his conviction was 
punishable by a fine not to exceed $2,000, imprisonment not to exceed one year, or both. TX 
PENAL§ 12.21. The applicant was placed on probation for one year and required to pay court costs 
of $81. · 

Section 212(a)(2)(A)(ii) of the Act states: 

(ii) Exception.-Ciause (i)(I) shall not apply to an alien who committed only one crime 
if-

., ... 

(I) the maximum pen.alty possible for the crime of which the 
alien was convicted (or which the alien admits having 
committed or of which the acts that . the alien admits having 
committed constituted the essential elements) did not exceed 
imprisonment for one year and, if the alien was convicted of 
such crime, the alien was not sentenced to a term of 
imprisonment in excess of 6 months (regardless of the extent 
to which the sentence was ultimately executed). 

The applicant has only one conviction, which was a class A misdemeanor. As the maximum 
sentence of imprisonment for a class A misdemeanor at the time of the applicant's conviction did not 
exceed one year and the applicant was not sentenced to any time in jail, his conviction is subject to 
the petty offense exception in section 212(a)(2)(A)(ii) Of the Act. Therefore, even if we were to find 
the app~icant's offense to be a crime involving moral turpitude, it would not bar his admission to the 
United States pursuant to section 212(a)(2)(A)(i)(I) of the Act. 

Section 212(a)(9)(B) states in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-



(b)(6)Page 4 

-(I) was unlawfully present in the United States for a period of 
more than 180 days but less than 1 year, voluntarily 
departed the t!Jnited States ... and again seeks admission 
within 3 years -of the date of such alien's departure or 
removal , or 

(II) has been unlawfully present in the Unit_ed States 
for one - year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

The record reflects that the applicant entered the United States as a D-1 crewman on June 14, 1977 
and violated the terms of his admission by remainfng in the United States. The record is not clear~as 
to whether the applicant departed the United States in 2005 as indicated in the Field Office 

_ Director's decision or in 2011, as asserted by counsel. Howe~er, the conflicting dates do not 
preclude a finding that the applicant was in the United States in -unlawful status on April 1, 1997, the 
date of enactment for the unlawful presence provisions under the Act and that he, thereafter, accrued 
unlawful presence in excess of one year. Neither are they inconsistent with our determination that, 
whichever date is used, the applicant is seeking admission within ten years of his departure from the 
United States and is, therefore, inadmissible · to the United States pursuant . to section 
212(a)(9)(B)(i)(II) of the Act. , 

Section 212(a)(9)(B)(v) of the Act .provides for a waiver of section 212(a)(9)(B)(i) inadmissibility as 
follows: -

The Attorney General [now Secretary of Homeland Security] -has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established ... that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such alien. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that 
the bar to admission imposes extreme hardship on a qualifying relative, the U.S. -citizen or lawfully 
resident spouse or parent of an applicant. The only qualifying relative in this proceeding is the 
applicant's spouse. Therefore, hardship claims made on behalf of the applicant or other family 
members will be considered only to the extent that they result in hardship for the applicant's spouse. 
If extreme hardship is establi_shed, the applicant is ~tatutorily eligible for a waiver, and USCIS then 
assesses whether a favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 
I&N Dec. 296, 301 (BIA 1996). 

Extreme hardship is "not a definable terril of fixed ~ and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). hi Matter of Cervantes-Gonzalez, the BIA provided a list of 
factors it -deemed relevant in determining whether an alien has established extreme hardship to a 
qu_alifying relative. 22 l&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
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permanent resident or United States citizen spouse or parent in this country; the qualifying rel~tive's 
family ties outside the United States; the conditions in the country or cc:mntries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial 
impact of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate. 
/d. The BIA added that not all of the foregoing factors need be analyzed in any giveri case and 
emphasized that the list of factors was not exclusive. /d. at 566. 

The BIA has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability · to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. 627,632-33 (BIA1996); Matter of Jge, 20 I&N Dec. 
880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec. 88, 89-90 (BIA 1974); Matte_r of Shaughnes!>~y, 12 I&N Dec. 810, 813 (BIA 1968).- . 

However, though hardships may not be extreme when considered abstractly or individually, the BIA 
has made it clear that "[r]elevant factors, though not extreme. in themselves, must be considered in 
the aggregate in determining whether extreme hardship exists." Matter ofO-J-0-, 21 I&N Dec. 381, 
383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must consider the 
entire range of factors concerning hardship in their totality and determine whether the combination 
of hardships takes the case beyond those hardships ordinarily associated with deportation." /d. 

The actual hardship associated with an abstract hardship factor such as family separation; .economic 
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique 
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Uti, 23 
I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variations in the length of residence in the United States and the ability to 
speak the langtiage of the country to which they would relocate). For example, though family 
separation has been found to be a common result of inadmissibility or removal, separation from 
family living in the United States can also. be the most important single hardship factor in 
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras
Buenfil v: INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 I&N Dec. at 247 
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence 
in the record and because applicant and spouse had been voluntarily separated from one another for 
28 years). Therefore, we consider the totality of the circumstances in determining whether denial of 
admission would result in extreme hardship to a qualifying relative. 

On appeal, counsel notes the special hardship created by the separation of two individuals who, like 
the applicant and his spou'se, have been married for 30 years and contends that this hardship has been 
exacerbated by the applicant's spouse's grief over the 2009 suicide of her older son; her medical 
problems, physical and emotional; and her financial situation, which has deteri~~ated as the applicant 
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is no longer able to provide her With financial assistance from Greece. These same hardships are 
raised in statements submitted by the applicant's spouse in support of the Form 1-601 and on appeal. 
In these statements, the applicant's spouse asserts that she is having "bad money problems" as her 
heart condition prevents her from seeking employment and the applicant who initially provided her 
with some financial support is now unemployed. She states that she must borrow money to live, as 
well as to pay for doctors' visits and her medications. The applicant's spo"use also reports that her 
separation from the applicant has resulted in an escalation of her pre-existing anxiety arid depression 
and that the dosages of her medications have doubled as a result. Statements from the applicant's 
four children recount their mother's long-term problems with anxiety and depression, and her 
dependence on their father for emotional support. . 

In support of the claimed medical hardships, the record contains an undated statement from Dr. 
who indicates that the applicant's spouse ,has been under treatment for depression and 

anxiety since October 2003 and hypertension since November 2004, and that she also suffers from 
high cholesterol and Supraventricular Tachycardia. In a February 2, 2012. statement, Dr. 

reports that he saw the applicant's spouse on June 17, July 29, and October 31, 2011, and on 
January 25, 2012 ·for "Significant Depression, Anxiety and Grief Episodes/Emaciation" ·and that he 
reviewed her prior medical records, which reflected episodes of Supraventricular Tachycardia and 
significant depression and anxiety. Dr. notes that the applicant's spouse has been unable to 
afford "labs and work up" and that he has referred her for a psychiatric evaluation. In a June 29, 
2012 report, psychiatrist Dr. indicates that the applicant's spouse 
was seen for anxiety and depression, and that her prescription for Celexa was continued to help with 
these conditions. The record also contains printouts of the prescription medications being taken by 
the applicant's spouse, which include Alprazolam and Citalopram, ·which are used in the treatment of 
anxiety/panic disorder and depression: 

On January 31, 2013, counsel submitted further evidence of the mental health problems with which 
the applicant's spouse is struggling in the applicant's absence. Included in counsel's submission is a 
January 23, 2013 Final Reportissued by the that indicates 
the applicant's spouse attempted suicide on January 20, 2013. The report indicates that, as of 
January 23, 2013, she was being transferred to an inpatient psychiatric facility as she remained a 
danger to herself, but that her ·stay at the facility would be limited as a result of her financial 
situation. The report further states that the applicant's spouse . will need "significant help upon 
discharge" and will be able to face her current challenges far more effectively if the applicant is with 
her. An "Authorization to Disclose Patient Information" reflects that the applicant's spouse was 
admitted to the on January 23, 2013. 

Having reviewed the record before us, the AAO finds that when the current state of the applicant's 
mental health, her other medical problems and the hardships normally created by the separation of 
families are considered in the aggregate, the applicant has established that his spouse would 

. experience extreme hardship if the waiver application is denied and she continues to reside in the 
United States without him. 

The applicant's spouse also asserts that her health needs prevent her from relocating to Greece. In 
the statement submitted on appeal, she maintains that she would not be able to obtain adequate 
medical treatment as the current upheaval in Greece makes it difficult to obtain care for even mirior 
medical problems. The applicant's spouse further contends that she and the applicant would not be 
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able to afford her medical treatment in Greece. She states that the applicant can no longer find 
employment in Greece's current economic climate and that her heart condition would make her as 
unemployable. in Greece as in the United States. 

The record includes documentation relating· to the treatment of the· applicant's spouse in . the 
emergency department of on October 11, 2008, at which 
time the clinical impression recorded was Paroxysmal- Supraventricular Tachycardia. Emerge.ncy 
department notes reflect that when the applicant's spouse refused to be admitted to the hospital, she 
was informed that she risked death, cardiac arrest and heart attack in leaving the hospital. Further, as 
previously discussed, the record includes the statements from Dr. indicating that the applicant's 
spouse suffers from ~ypertension, high cholesterol and Supraventricular Tachycardia, and Dr. 
reporting that the applicant's spouse's medical records reflect episodes of Supraventricular 
Tachycardia. 

We acknowledge the hardship of seeking medical care for a ~erious health concerri in an unfamiliar 
country, particularly when, as here, the medical condition is complicated by a mental health crisis. 
We also note the submitted statements "from Greek businesses that demonstrate the applicant's 
unsuccessful search for employment during 2011 and 2012, and find them to support his spouse's 
claim that he does not have the resources to pay for the health care she would require. Accordingly, 
when the specific hardship factors raised by the record and the difficulties and disruptions routinely 
created by relocation are considered in the aggregate, the applicant has also established that 
relocation would result in extreme hardship for his spouse. 1 

As the applicant has established statutorilyeligibility for a waiver under section 212(a)(9)(B)(v) of 
the Act, the AAO will consider whether or not he is eligible for a favorable exercise of discretion. 

In discretionary matters, the applicant bears the burden of proving eligibility iri terms of equities in 
the United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 l&N Dec. 
582 (BIA 1957). 

In evaluating whether ... relief is warranted in the exercise of discretion, the factors 
adverse to the alien include the nature and underlying circumstances of the exclusion 
ground at issue, the presence of additional significant violations of this country's 
immigration laws; the existence of a criminal record, and if so, its nature and 
seriousness, and the presence of other evidence indicative of the alien's bad character 
or . undesirability as a permanent resident of this country. The favorable 
considerations include family ties in the United States, re.sidence of long duration in 
this country (particularly where aiien began residency. at a young age), evidence of 
hardship to the alien and his family- if he is excluded and deported, service in this 
country's Armed Forces, a history of stable employment, 'the existence of property or 
business ti~s, evidence of value or service in the community, evidence of genuine 
rehabilitation · if a criminal record exists, and other evidence attesting to the alien's 
good character (e.g., affidavits from family, friends and responsible community 
representatives). 

See Matter of Mendez-Moralez, 21 I&N Dec. 296, 30 l (BIA 1996). The AAO must then "balance 
·the._adverse factors evidencing an alien's undesirability as a permanent resident with the social and 
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humane considerations presented on the alien' s· behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of the country. " /d. at 300. (Citations 
omitted). 

The adverse factors in the applicant's case are his years of unlawful presence in the United States for 
which he requires a waiver; his 1986 assault conviction; his failure to comply with the terms of his 
1977 D-1 admission to the United States; and his unlawful employment while in the United States. 
The mitigating factors, as established by the record, include the presence of the applicant's U.S. 
citizen spouse and .children; the extreme hardship his spouse would experience if the waiver 
application is denied; their 30 years of marriage; the statements of friends .attesting to his 
dependability, hard work and dedication to his family; and the statements of his children testifying to 
their father's central role in their lives and in their family. 

The AAO acknowledges the negative factors in this case, but, nevertheless, finds that when taken 
together, the positive factors in the present case outweigh the adverse factors such that a favorable 
exercise of discretion is warranted. 

In proceedings for waivers of inadmissibility, the burden of proving· eligibility remains entirely with 
the applicant. See section 291 of the Act, 8 U.S.C. § 1361. In discretionary matters, the applicant 
bears the full burden of proving his or her eligibility for discr,etionary relief. See Matter of Ducret, 
15 I&N Dec. 620 (BIA 1976). Here, the applicant has met that burden. Accordingly, the appeal will 
be sustained. 

ORDER: The appeal is sustained. 


