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DATE: JAN 0 2 2013 Office: CIDCAGO, fl.., 

IN RE: Applicant 

tri!i~ ~plli@~ilt: ()f: ,IJ,oiJi~l~~d ,!ie~iifitY 
U.S. Citizenship and Immigration Services 
Office of Administrative Appeals MS 2090 
20 Massachusetts A venue NW 
Wa. shin. gto. n, DC 205~9-2090 
U.S. Litizenship 
and Im.IIligration 
Services 

Fll..E: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility pursuant to section 
212(a)(9)(B)(v)1r of the Immigration and Nationality Act, 8 U.S.C. 
§ 1182(a)(9)(B)(v). 

ON B~HALF OF APPLICANT: . 

INSTRUCTIONS: 

, Enclosed please find ihe decision of the:,,Admini~trative Appeals Office in your case. All of the documents 
related. to this 'Ijlatter have been returned to the offic~ that originally decided your case. Please be advised 
that any further' inquiry that you might ~ave concerning your case must be made to that office .. 

I 

f\Th~ .... d ·~· 
-t~./ 

Ron Ro.senberg . 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The waiver applica~ion was. denied by the Acting Field Office Director, Chicago, 
illinois, and is now'before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be sustamed. · 

I ., 
The applicant is a·native of . Ireland who was found to be inadmissible to the United States 

. . ~ . . 

pursuant to section 212(a)(9)(B)(i)(~l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182(a)(9)(B)(i)(II), for having be~n unlawfully present in the United States for more than one 

. . t . 

. year and seeking readmi~sion · withitllO years of ~er last departure from the United States. The 
applicant seeks a ~~iver of inadmissibility in qrqer to reside in the United States with her U;S. 
citizen spouse. ' · · 

The Director concluded that the applicant had failed to demonstrate extreme hardship to her U.S. 
citizen spouse and· denied the application accordingly. See .Decision of Acting Field Office 

• . .• • . 11 -

,Director, qa~e'd September 22, 2011.; 

On appe~l. - counsel f~r the applicant states that the Director misapplied the . law and did not 
properly consider the evidence regarding the extre~e hardship the qualifying spouse would suffer 
if the waiyer ·application were denied. See Counsel's Brief. 

The documentation .in the record inJludes, but is not li~ited to: counsel's brief; a statement from 
the qualifying; ~pou~e; ~ mental health evaluation regarding the qualifying spouse; and financial 
records. ~~ e~tire record was revieY.,.ed and considered in rendering a decision on tpe appeal. . 

Section 212(a)(9) of the Act provides, in pertinent part: 
,·. ~ 

. ,, " 

(B) ALIENS UNLAWFULLY PRESENT.- . 

(i) In general.- Any alien_ (other than an alien lawfully" admitted for permanent 
residence) who:-

(II) has been unlawfu~ly present in the United States for one year or more, 
and wqo again seeks ];admission within 10 years ·of the date of such alien's 
departure or removal from the United States, is inadmissible. 

'•·, ' 

' . . 

(v) \Vaiver.- -The Attorney General has sole discretion to waive clause (i) in the 
· c~e of an immigrant w~o is the spouse or son or daughter.of a United States 
. citizen: or of . an alien !'awfully admitted for permanent residence, if it is 

established to · the satisfaction of the Attorney General that the refusal of 
. . . . . I . 

admission · to such immigrant alien would result in extreme hardship to the 
ci~izen ot lawfully resident spou~e or parent of such alien. No court shall have 
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jurisdicti'on to review a d~Cision or action· by the Attorney General regarding a 
. waiver undefthis clause.". . . . .·· . 

'· 

In the present case, the record refl~ts that the applicant entered the United States in 2000 and 
remained .lintil Janu~ 2006. She reentered the United States as a visitor on June 5, 2006 and has 

· i:~~ainecl in. $e coimtry sin~e that ~ate. Therefore, the ·applicant accrued one year or more of 
unlawful presence and. is inadmissib)e under section 212(a)(9)(B)(i) of the Act for a period of 10 
years from her departure from the United States. The applicant does not contest this finding of 

. in~dmissibi~hY on appe~l. 

The applicant is eligible to apply for a waiver of_ this ground of inadmissibility under section 
· · 212(a)(9}(B)(v) of the Act as the s~use of a U.S. citizen. In order to qualify for this waiver, 

however, ~he must frrst prove that tHe refusal of her admiss~onto the United States would result in 
extreme har,dship to her qualifying ~relative. Hardship to the applicant or the applicant's U.S. 
citizen· ch1id · il) not : directly relevan~ under the statute and will he considered only insofar as it 
rel)ults in .harclship to the applicant's spouse. If extreme hardship _ to a qualifying relative is 
established, the applicant is statutorily eligible for a waiver, and USCIS then assesses whether a 
favorable exercise of discretion is warranted. See Matier of Mendez-Moralez, 21 I&N Dec. 296, 
301 (BIA 1996). 

Extreme h~d.ship is "not a defma~le term of fixed and. inflexible content or meaning," but 
"necess~ily depends upon the facts iand circumstances -peculiar to each case." Matter of Hwang, 
10 I&N bee. 448, 451 (BIA 1964).! In Matter of Cervantes-Gonzalez. the Board of Immigration 

· Appeals (Board) provided a list of f~ctors it deemed relevant in determining whether an alien has 
established extreme hardship to a qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors 
include the presen~ of a lawful penrtanent resident or U.S. citizen spouse or parent in this country; 
the qualifying relative's family ties: outside the United States; the conditions in the country or 
countries to which the qualjfying rel~tive would relocate and the extent of the qualifying relative's 
ties in such countries; the fmancial itp.paqt of ·departure from this country; and significant conditions 
of health, particularly when tied to an unavaihtbility of suitable medical care in the country to which 
the qu'alifymg relative would relocatb,_. /d. The Board added that not all of the foregoing factors 

. . ~ 

need be a.Jialyzed iii any given case and emphasized that the list of factors was not exclusive. /d. 
~t 566. . . . ' . . 

, . 
. The Board has also held that the co~on or typical results of removal and· inadmissibility do not 
constitute exn:eme hardship, and·has,,listed certain mdividual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's piesenti,standard of living, inability to pursue a chosen profession, 

. separation from fainily members, severing cominunity ties, cultural readjustment after living in the 
· United St~tes for many years, culttfral adjustment'of qualifyhlg relatives who have never lived 

outside tlie United States, inferior e¢ononiic and educational opportunities in the foreign country, 
or i¢"erior medical facilities in the f6reign country. See generally Matter of Cervantes-Gonzalez, 

· 22 I&Npec.;at 568; Matter ofPilcht 21 I&N Dec. 627,632-33 (BIA 1996); Matter of lge, 20 I&N 
· Pee. 8SO, 883. (~IA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of 
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Kim, 1~ I&N Dec. 88, 89-90 (BIA 1974); Matter: of Shaughnessy, q I&N Dec. 810, 813 (BIA 
1968). 

. . 
However, though hardships may no~ be extreme when considered abstractly or individually, the 
Bo~d has made it clear that '·'[t]e)evant factors, though not extreme in themselves, must be 
considered in the aggregate in detednining whether ~xtreme hardship exists." Matter of 0-J-0-, 
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range o( factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with depqrtation." id. · 

The actual hardship associated w~th ~ abstract hardship factor such as family separation, · 
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending 
on the 'tmique circumstances of eac~ case, as does the cumulative hardship a qualifying relatiye 
experie~ces a8 a res~lt of aggregated; individual hardships. See, e.g., Matter of Bing Chih Kao and 
Mei Tsui Lin, 23 I&N Dec. 45, 51 (:fliA 2001) (distinguishing Matter of Pilch regarding hardship 
faced by· qualifying relatives on thd basis of variations in the length of residence in the United 

· States and the ability to speak the language of the country to which they would relocate). For 
example, though family separation has been found to be a common result of inadmissibility or 
remoyal, separation from Jainily livihg in the United States can also be the most important single 
hardship factor in considering har~hip in the aggregate. See Salcido-Salcido v. INS, 138 F.3d 
1292, 1293 (9th Cir. 1998) (quoting :f::ontr~ras-Buenfil v. INS, 712 F.2d401, 403 (9th Cir. 1983)); 
but see Matter of Ngai, 19· I&N Dec; at 247 (separation of spo~se and children from applicant not 

,.-.. extremeharoshlp due to conflicting evidence in the record anCi because applicant and spouse had 
been voluniarily separated from one: another for 28' years). Therefore, .we consider the totality of 
the circumstances iri determining whether denial o(admission would result in extreme hardship to 

' . . \ 

a qualifying relative. 

On appeal, counsel asserts that th,e qualifying . spouse would suffer extreme hardship if _the 
inadmissibility · waiver were denied. He claims that the qualifying spouse has a history of 
depression which would worsen if he were separated from his wife and infant U.S. citizen 
daughter. Coimsel also claims that adjustment to life in Ireland and separation from his family in 
the United States would negatively:.affect the qualifying spouse's depression. Finally, counsel 
states that the qualifying spouse would experience financial difficulties on separation from the 
applicant or 9n relocation to Ireland.. . 

Tlie qualifying spouse indicates in his statement that he has struggled with depression for many 
years but that the presence ·Of his wife and daughter in his life have helped to improve his mental 
health. He bdieves that his depression would worsen in the applicant's absence. The qualifying 
spouse also\Yoiries that he would be emotio1lally an.d fmancially unable to provide proper care for . 
his infant daughter on his own. He expresses particular concern. about inaintainirig the health of 
his ~aughter, who had a low birth weight and therefore must visit the hospitalfrequently. 

A mental hea.ith assessment in the ~ecord confirms that the qualifymg spouse has a "long hist~ry 
of depres.sion'' ·which has limited his;ability to work and to maintain relationships. Mental Health . 
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Evaluation, LC.P.C., dated July 7, 2011. He has struggled to complete his 
educ;ation ~d' to maintain employnient. He work~ as a server in a restaurant and although the 
applicant 4elped him get a job as:~ a manager, he · was_ "unable to handle the position." /d. 
According to the assessment, the applicant ha~ been very important in the management of the 

_qualifying spouse's mental health, ifuproving his ability· to cope. The qualifying spouse depends 
heavily on the applicant for a8sistilnce in setting and meeting goals, expressing himself, and 
succeedirig in daily life. Separation)from her would therefore be "devastating" for him. /d. Due 
to his depression, ,separation from; the applicant or relocation to Ireland "would present an 
additional layer of losses that would pe insurmount~ble for him." Id. Furthermore, the assessment 
indic~tes that the qualifying spouse:' is currently plirsuing education . and employment that would 
~How him to better provide for his family, but those efforts would be disrupted if he lacked the 

· assistance ~d -support of the appli~ant in the United States or had to relocate to Ireland. This · 
would trigger the qualifying applicant's coping mechani,sm of "emotional and social withdrawal" 
and he would "slip into a deeper depression."· /d. . 

. ·' ·- . - ·,. . 
. - . 

The AAO fnids that the qualifyirtg ipouse would suffer extreme hardship on separation from the 
applicant if the waiver applicati~n were denied. The evidence indicates that the qualifying spouse 
depends on the api?licartt in order t,o function on a daily basis. The mental health assessment · 
establishes· that his depression would become so severe in the applicant's absence that it would 
interfere with his ability to work, complete his education, maintain relationships, and care for 
himself ~d his infant .daughter, tlius reaching ~e .level of extreme hardship. See Matter of 
Cervantes:.Gonzalei 2i I&N Dec. at 565. · . ;._ . . ~ . -

- . . 

The AAO also fmds that the qualifying spouse would suffer extreme hardship upon relocation ·to 
Ireland. As discussed supra, the mental healt,fl assessment indicates that the qualifying spouse's 
depression would worsen significantly if he were ~o relocate because he would lose the employment 
and educational opportunities he has in the United Stat~s. Additionally, he may have difficulty 
fmding adequate work to support.his family in .freland due to his limited set of skills and his difficulty 
maintaining erpployme~t. Mental Health Evaluation. Furthermore, the qualifying spouse would be 
separated from his siblings and moth~r in the· United States and would be forced to relocate from his 
country of birth; The assessment indicates that he would likely be unable ''to psychologically manage 
the transition of hls fainily and . hiln,self to a · foreign country with his current depression." /d. 
Conside~ed in the aggregate,-the qualifying spouse's ·. severe. depression, his limited work experience 
and diffic_ulty maintaining employmeftt, an~ his close family ties and lifelong _residence in the United 
States would create extreme hardship :for him if he were to relocate to Ireland. See Matter of 0-J -0-, 
21 I&N Dec. ~t 383; The AAO therefore fmds ·that .the applicant has established extreine hardship 
to her U.S~ citizen spouse as required under section 212(a)(9)(B)(v) of the Act. 

. • ' • -~ •- . . .. ,. . . r~ • . ' 

_ In that the applicant has established that the bars to . 4er admission would result in extreme 
hardship to a qualifying relative, the AAO now turns to a consideration of whether the applicant 
merits a waiver of madmissibility as;a matter of discretion. In discretionary matters, the applicant 
bears the fnrrden of proving eligibility in terms of equities m the United .States which are not 
outweighed >~}' ~dverse factors~ See MatterofT-.S-Y-, 7 I&N"De~. 582 (BIA1~57). · 

' 
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In evaluating whether . . . . r¢1ief is warranted in ·the exercise of discretion, the 
f~ctm:s 'adverse to the alien include the nature ·and underlying circumstances of 
the exclusion ground at issue,, the presence of additional significant violations of 
t4is country; s immigration l~ws, the existence of a Criminal record, and if so, its 
natlir¢ and seriousness, and, the presence of other evidence inqicative of the 
aiien's bad character or undesirability as a permanent resident of this country. 
The favorable considerations,. include family ties in the United States, residence of 
lmig dtiratiori in this C()untry (partiCularly where alien began residency at a young 
age), evidence of hardship to the alien and his family if he is excluded and 
deported, service in this country's Armed Forces, a history of stable employment, 
the existence of property or: business ties, evidence of value or . service in the 
tommuhity, . evidence of ge~uine rehabilitation if a criminal record exists, and 
·other evidence ~ttesting toth¢ alien's good character (e.g., affidavits from family, 
friends and responsible conu:ilunity representatives). 

I < • <' • 0 

Matter ofMendez, 21 I&N Dec. 29~, 301 (BIA 1996). The AAO must then "balance the adverse 
.factors evidencing an alien's undesfrability as a permanent resident with the social and humane 
considerations presented on the alien's behalf to determine whether the grant of relief .in the 
exercise of discretion appears to ·be iri the best interests of the country. " /d. at 300. (Citations 
omitted). · 

The favor~ble 'factors in· this case in~lude the applicant's U.S. citizen spouse, the extreme hardship 
·. the qualifying spouse would suffer if the applicant's waiver application were denied, and the fact 
.that the appiicant has an infant IJ.S! citizen daughter. The unfavorable factor is the applicant's 
ui1lawful presence in the United States. 

• • . • • •4 

Although the ~pplic:ant' s violation of immigration law cannot be condoned, the positive factors in 
this case outweigh the negative factor. In these proceedings, the burden of establishing eligibility 
for the ~aiver rests entirely with th~ applicant. See section 291 of the Act, 8 U.S.C. § 1361. In 

' . . . " f . 
this case, the applicant has met her burden and the appeal will be sustained .. 

'.- I 

·- .. 

ORDER: the·appeal is sustained . 

. l ·.-


