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DATE: ·. :.JAN 0 3_ 2013 · Office:. BANGKOK 

IN RE: Adplk:ant: ·i - - - . ', 

J@i l)epai;~iii~~t 9r,~Iilrit.et~ri~ ~ecuriti 
U.S. Citizenship and Immigration Services 
Adrniqistrative Appeals Office (AAO) 
20 Massachusetts Ave., )ll.W., MS 2090 
Washing!,on, DC 205~9-2090 
U.S.l;itizensnip 
and Immigration 
Services 

. Application for Waiver of Orotmds of lnadmis~ibility und~r section 2f2(a)(9)(B)(v) of 
·the Act, 8 ·u.s.c. § 1182(a)(9)(B)(v) and Application for Permission to Reapply for 

' ~ ' . 
Admission · ·into the United States after Deportation or Removal under Section 
2p(a)(9)(A)of the Immigration and Nationality A% 8 U.S.C. § 1182(a)(9)(A). 

iNstRuc;noN~: 

Enclosed Jrease .find the decision bf the Administrative Appeals Office in your case. All of the documents 
. related to ~!s matter hive been returned to the office that origimilly decided your cas~. Please be advised that 

any furthe~ inquiry that you might have concerning your case must be made to that office. 

. . ,_ f ·_ . ' 

If you ~l,iev~ . ~he AAO i11appropriately appli~d the law in reaching its decision, or you have additional 
info1,111atio~ tft~t you wish :to· have :considered, you may file a motion to reconsider or a motion to reopen in 
accord~nc~ w~th the instructions on Form I-290B; Notice of Appeal or Motion, with a fee of $630. The . 
specific r~q~irbments for filing such a motiort .can be. found at 8 C.F.R. § 103.5. Do not file any motion 
directly w)th the AAO. ~;>lease be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion. to be filed within 
30 days qf:the '!ecision thl!-t the motion seeks to reconsider or reopen. . . . .,_ . .. :. 

thank yojJ, •. 
. .. • . · ... . ·. ·•· . . . ·. -~.: ,·t, ·~:;'. h .. 

~ 
'

··. ·. ···.·· .. . ·- ' ,, . .... 
. '/ . ;-"··' 
'!) ' 

'Ron ~ose?befg ·. . 
. Acting Chief, Administrative Appeals Office 

•· ' ~ • ' · . . ·' . - ' • . 
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DISCUS&JON.: The F<>rm 1-60!', Application for Waiver ofGround of Inadmissibility (Form I-601) 
and the Fotiil 1~212, Application for Permission to Reapply for Admission Into the United States 
After Dep~rtation or Removal (form 1-212) were concurrently; denied by the Field Office Director, 
Bangkok, frhailand, and are now before the Administrative Appeals Office (AAO) on appeal. The 
appeafi~ dismissed. . · . ' · · 

The recorg r¢flects that the applicant is a native and citizen· of India who procured entry to the 
United St4tes without inspection:in Octo~er 1992. The app~icant was ordered deported in absentia in 
April 199$. in April 2004, the applicant filed the Form 1-485, Application to Register Permanent 
Residence~ or A~just Status (Forin 1-485), which was subsequently denied in November 2005. The 
a.pplic~t cH4 not depart the United States until March 25, 2009. The applicant was thus found to be 
inadmissi~le to · the United States pursuant to . section 212(a)(9)(B)(i)(II) of the Immigration and · 
Nationality Act, 8 U.~:c . . § 1 ~82(a)(9)(B)(i)(II), for having been unlawfully present in the United 
States ' to~ more th~ one year, and under section 212(a)(9)(A)(ii) of the Act; 8 U.S.C § 
1182(a)(9~(A)(ii), as an alien previously removed. The applicant does not contest these findings of 

. inadmissi~ility . . Rather,' he seeks a waiver of inadmissibility: under section 212(a)(9)(B)(v) of the 
Act, 8 ~.~.C.'§ 1182(a)(9)(B)(v), in order to reside in the United States with his U.S. citizen spouse 
and i:hree ; c~ildren, born in 1999, 2002 and 2006. In additi9n, the .applicant seeks permission to 
reapply fqr a.dlllissi9n into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. § 
1182(a)(9~(A)(iii) . . : · 

. ~ 

The field :loffic~ director concluded that the applicant had failed to establish that extreme hardship 
wo~ld b~ ~iqiposed on a qualifying relative: The field office director further noted that as the Form 
1-601 w~~ -beip.g denied, the Foi1I1 1-212 could not be approved and was. thus denied concurrently 
with the Eofini-601.,Decision.ofthe Field Office Director, dat~d August 11, 2011. · 

.~ . . 

. J ~ ' ' . 

In support of the appeal, counsel for the applicant submits the following:. a brief and documentation 
regardingf colll:ttry conditions, inJridia. The entire record was reviewed and considered in rendering 
this decis~ol,i. · · · · · 

~ . . 

Section 2J2(~)(9) of the Act pro:vides, in pertinent part: 

(A) Certain al.ien previously removed.-

. . 

· (i) Arriving aliens.-Any alien who has been ordered removed under 
settion' 235(b)(1) or a( the end of proceedings under section 240 
initiated upon the alien's arriyal in the United States . and who again 
seeks admission within 5 years of the date of such removal (or 
within 20, years in· the case of a Second or subsequent removal or at 
any time in the case of an .alien convicted of an aggravated felony) is 
inadmissible. 
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·. (ii)Other.aliens.- Any alien not described in Clause (i) who-

(I) . has been ordered removed under· section 240 or any other 
. provision of law, or 

. (II) departed the United States whil~ an order of removal was 
outstanding, and seeks admission within 10 years of the 
date of such alien's departure or removal (or within 20 
years of such date in the case of a second or subseq1,1ent 
removal or at any time in the cas.e of an aliens convicted of 
ari aggravated felony) is inadmissible . .. . . . ·· 

; ' '. . ( ' . 
(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking 
admission· within a period if, prior , to the date of the aliens' 
reembarkation . at a place outside the lJnited States or attempt to be 

· admitted from foreign continuous territory, the Attorney General [now, 
Secretary, Department of Homeland S¢curity] has consented to the 

-. aliens' reapplying for admission. 

(B) Aliens Unlawfully Present.-
- ·" ~ 

(i) In general. :. Any alien (other .than aii alien lawfully admitted for .: 
,. p~rmanen~ residence) who- ' 

A 
,_- 1- ••• 

. 1 . 

(II) has been unlawfully present in the United 
States for one year or more, and who again 
seeks admission within 10 years of the date of 
such alien's departure or 'removal froni the 
United States, is inadmissible . 

. -~ ... •'./ 

;·I 

_ - - ~} 

. ·. _· : . . 
·; .. · 0:· 

" . - ~-

· (v)Waiver.- The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has . sole discretion. to waive clause (i) in the 
c~se of · an . immigrant who is the · spouse or son or daughter of a 

· United States citizen or of an alien lawfully admitted for permanent 
res~dence, if it is established to the satisfaction of the Attorney 

. General [~ecretary] that Qte refusal of admission to · such immigrant 
alien . would result in extreme hardship to the citizen or lawfully 
resident sP<>use or parent of such alien .. • ' 

A waiver: of in~dmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that 
the bat . to a~@is.siQri imposes · extreme hardship on a qualifying relative, which includes the U.S. 

- .. , . . , . ~· . · ..... -:: 
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citizen or !3;wfupy resident spouse or paient of the applicant. The applicant's U:S. citizen spouse is 
the only q\ll:J.lifying relative in this case. Hardship to the applicant, the children or the applicant's 

. spouse's r~la~i'ves' can be considered only insofar as it results in hardship to a quaiifying relative. If 
"I _-. . . . 

extre~e h;rr~ship to a qualifymg relative is established, the applicant is statutorily eligible for a 
·'I' · " · .. -

waiver, and USCIS then ·assesses whether a 'favorable -exercise of discretion is warranted. See 
1r · · · · , · · · . ·. -

Ma(ter of perul~z-Moralez, 21 I&N Dec. 296, 301 (BIA 1996) . . 
. . :;. . . . 

~xtreme .~arqship - is "not a d¢fmable term of fixed and iirtlexible content or nieaning," but · 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 

. . . .II . . . . . .. . 
lO I&N O~c, 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it ;aee~ed relev~t in . determiniil.g whether an . alien has estaqlished extreme hardship to a 
qualifyingJ! r~lative. 22 I&N Dec; 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanen~~ r~sident ot United States citizen spouse or parent in' this country; the qualifying relative's 
family tie~! outs!4e the United States; the cond~tions 1 in the country or cquntries to which the qualifying 
relative w9uJd relocate ail.d the extent of the qualifying relative_'s ties in such countries; the financial 
impact, of ~eparture from this country; and significant conditions of health, particularly When tied to an 
unavailabm~Y of sui~ble medical care in -the country to which the qualifying relative would relocate. ' 
/d. The qoard added that not all of the foregoing factors need be analyzed in any ·given case and 
emphasized that the list of factors was not exclusive. /d. at 566. · · 

' • '~ • I ' . • - : .. , -. ' • : •• ; •:• • 

. . ,i_ . • . . • - • 

The aoar~ ·~a~ also held that the common or typical results of removal and inadmissibility do not 
consti~ute ~i exfteine hardsh~p. and has listed certain individual <hardship factors considered common 
rather thah ·extreme. These factors include: economic disadvantage, loss of current employment, 
inability ro ·.tP.aintairi one's present standard of living, inability to pursue a ch0sen profession, 
separatiod, from familymeinbers, severing community ties, cultura] readjustment after living in the 
United S~~tes for many years, cultural adjustment of qualifying relatives who have never lived 
outside th'bt.Jnited States, inferior economic and educational opportunities in the foreign country, or 
inferior rJedical faciliti~s in th¢ foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N Dec.~ at 568; Matter of Pilch, 2l.I&N Dec. 627,632-33 (B'IA 1996); Matter of /ge, 20 I&N Dec. 
880, 883 J 8IA 1994); Matter ofNgai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec. ·: ~~~ ~9-90 (BIA 1974); Mat(erofShaughnessy, 12 I&NDec. 810,813 (BIA 1968) . 

. • . 

• •' I • 

How~ved thol!~ hardships may not be · extreme when considered abstractly or individually, the 
Board -ha~ ~ade it de~ that "(r]elevarit factors, though not extreme in themselves, must be 
considen~? in th.e aggregate in determining whether extreme hardship exists." Matter of 0 -J-0-, 21 
I&N Dec.,381, 383 (BIA 1996) (quoting Matter of lge, 20 I&N Dec. at 882). The adjudicator "nmst 

d . 
consider !Jhe entire range of factors concerning hardship ·in. their totality and determine whether the 
combination of hardships takes the case' beyond those hardships ordinarily associated with 
deportatiqn." _I d: _ - · · ·· · 

~ The act~a,l h_~rdship associated with an abstract hardship factor such as family separation, economic 
dis~dv~t~ge, cultural readjustment, et cetera, differs in nature and severity depending on the unique 

. . . circ.'umst¥t<ies o! each case, as ~oes the cumulative hardship 'a q~alifying relative experiences as' a 
.. 
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result of aggregateci individual hardships. See, e.g., Matter of Bing Chih Kao and .Mei Tsui Lin, 23 
I&N Dec. :~s.-· sr (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives qp: the basis of variations in the length of residence in the United States and the ability to 
speak the fianguage of the country to which they would relocate). For example, though family . 
sepatationii has been found to be a common result of inadmissibility .or removal, separation from 
family lj~;ing in the United States can also be the most important single hardship factor in 
considerin'g hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras
Buenfil v. iiiNS, 712 F.2~:t'40l, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 I&N Dec. at 247 
(separatio~ of spouse and children from applicant riot extreme hardship due to conflicting evidence · 
in the recdrd .an.d because applicant and spouse had been voluntarily -separated from one another for 
28 ye~s). :( T~erefore, we consider the totality of the circumstances in determining whether denial of 
·admissionl!would result inextrenie hardship to a qualifying relative. · 

. ·;1 t ',l . -. . .· . . . 

Tl~e app~i~aq't's U.S. citizen spouse ·contends that she will sUffer extreme hardship were she to 
.remain inj! the l]n~~ed States while the applicant resides abroad due to his inadmissibility. In a 
qec~aratiof.t she expla~s· she has been living together with her husband since 1998 and married since 
2001 an<:f ~~ong-term separation from him is causing her emotional hardship. She notes that prior to 
his departpre, when he was not working he spent all his free time with her and the children, was 
involveQ. VI the children's schoo~ing and their activities, and· made. sure that they had a spiritual 
upbringink, · Since his departure, the applicant's spouse notes that her husband has missed many of 
the impmfan~ events of the children growing up~ She is thus ~depressed and forced to be the wage 
earner suripoiting the family, as :-vell as being both mother and:father to the three ch~ldren. Affidavit 
from. · dated De~ember 20, 2010 . 

. i 
To begin,1~lthough _ a psy~hosocial evaluation has been provided, said evaluation, written more th~ 
five years I! prior to the' submission of the instant appeal, does not establish that the emotional hardship 
the appli?ant's spouse and children are currently experiencing · as a result of the applicant's 
inadmissipi~ity are beyond the hardships nomially experienced as a result of long-term separation 
froin a sgouse/father due to hladmissibility. Nor has 'it been established that the applicant's spouse 
would beJi unable to travel to lndia,- ·her native country, to visit her husband. Moreover, the record 
establish~s th~t $e applicant's spouse has a support network in the United States, including her 
mot,her, ~~in~tous siblings and other family member~ and the Sikh community. It has not been 
establish~~ t,hat they ~ould be unable to assist the applicant's spouse, emotionally and/or financially. 
Going on ~re.sord witho~t supporting documentary·evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing ¥_¢,ttet of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

As for tJie . t'ip.ancial hardship· referenced, no documentation has ·been provided establishing the 
applicanfs .ru.ici his family's current income and expenses and assets and liabilities and their needs to 
establish thai without the applidmt' s physical presence in the United States, his wife will experience 
financial ~~ds~ip~ Moreover, it has·not been ~established that the· applicant is unable to obtain gainful 
employm¢nt m India that would penpit him to assist .his wife .and children financially in the United 
State~ . Finally, with respect to the applicant's spouse's· assertion .that she is now the wage earner for 
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the farpil~:. $e AAO notes : that the applicant's brothe~-in-law has been running the applicant's 
business ~~c~ tile app!icant's departure. See Letter from dated February 3, 2011. 

The AAC{ recognizes that the ~pplican~'s . spouse w,ill ·endure 'hardship ~s a -result of long-term 
separation:lrroVJ. the appiicant. However, her situation, if she remains in the United States, is typical 
to individ~~ls s~~arated as a result of reniovaf and does not ].'ise to the level of extreme hardship 
based on tpe record. TP,us, the AAO conc~udes that it has nof been established that the applicant's _ 
spouse wi;'l suffer extreme har~ship were she to remain in tl).e United States while the applicant 
continues :to t~~id,e abroad due ~o his inadmissibility. 

il 

Extreme -~arctship to a . qualifying relative rriust also be est~blisheq in the event that he- or she 
accoinpart~es the applicant abn;>ad based on the denial of the . applicant's waiver request. The 
applicand u.s. citizen spouse asserts that she does not want to relocate tp India as she and her 
children ~ill suffer, thereby causing her emotional hardship. She notes that India is a poor, corrupt 
coun~y ~ith np opportUnities for herself and the children. She further references the problematic 
health car~ and· educational opportunities-and the social in~qualities in India. Supra at 2. . · 

,11 • ' • • 

The tecor~ establishes that the applicant's children are fully int~grated into the United States .lifestyle · 
and educ~tiopal system;. _ The .Board ·oflnimigration Appeals (BIA) found that a fifteen-year-old 
child whoWvedher entire'life in:the United States, who was completeHy i11tegrated into the American 
life.style, :~~ who was not fluent .in -Chinese, .would suffer extreme hardship if she relocated to 
Taiwan. Mattt;r of Kao ·andLin, 23 I&N Dec. 45 (BIA 2001). The AAO finds Matter of Kao and 
Lin to ·be ~~tsuasive in this case.'due to the similar fact pattern. To uproot the applicant's children at 
this stage[[ of their education and social development and relocate them to ·India would constitute 
extrem~ h;¥.d~hip to them, and by extension, to the applicant's spouse, the only qualifying relative in 
this case. j1n addition, the record-reflects that the applicant's U~S. citizen spouse became a permanent 
resident 9~er 16 years ago . . Were she to relocate to India to reside with the applicant, she would be 
relocating to a country ~with which she is no longer familiar.· .She would have to leave_ her mother, 
her siblirigs, }Ier extended family, her temple, her home and her community. Finally, the applicant's 
spouse woulcJ. b~ concerned for •her and her children's safety and well-being.due to the problematic 
country c9_rditions ~d terrorist and insurgent activity in India,' as refetenced hy the U.S. Department 
of State. :~t has thus been established that th~ applicant's spouse would suffer extreme hardship were 
she to relocate abroad to reside with the applicant due to his inadmissibility . .- · 

. 3! . . . . - . . . . ' . 

We c~ f~nd extreme hardship wart~ting a waiver of inadmi,ssibility only where an appiicant has 
demonstrated extreme hardship to· a qualifying relative in the scenario of separation and the scenario 
of reloca(i~n. A ciaim that a qualifying relative)· will relocate and thereby suffer extreme hardship 
can e~Sil Y, b,e made for purposes· of the waiver even where there is no . actual intention to relocate. Cf 

- Matter ill lge;: 20 I&N Dec. 880, 886 (BIA 1994). Furthermore, to relocate and suffer extreme 
. hardship, :wll:Y.~e remaining the United States and being separated from. the applicant would not result 

in extreme hardship, is a matter of choice and not the result of inadmissibility. !d., also cf Matter of 
Pilch, 21 ~~N Dec7 627; '632"'33_ (BIA 1996). As the applicant has not demonstrated extreme 

-·· 
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·hardship f{op ~eparation, we canrtot fmd that refusal of admission would result in extreme hardship 
to the qu~l,~fyjng -~elative in fP.is pase~ ' · 

- . 

A review 9.f fue documentation 41. the .record; when considered in its totality, reflects that although 
the appljc~t · h~s established that his U.S i citizen spouse would suffer extreme hardship were she to 
relocate a~rmidto reside with the applicant,. the record fails to establish that the applicap.t's U.S. 
citizen sp~use . Would suffer extreme hardship were she to remain in. the United States while the 
applic~t ,re'si4es abroad. The ·record demonstrates that the applicant's spouse faces no greater 

- II '' • 

hardship · ~an . the .. uillo~unate, but expected_, disruptions, inconveniences, and difficulties arising 
wh~neverj!~ spouse is removed ~·from the U11ited States or refused admission. Having found the 
applicant ·~tatq~orily ineligible for relief, no purpose would ~e served in discussing whether the 
applicant ~e~i~s ·a waiver as a matter of discretion. . . . . . 

> .• 1~ . . :. ' 

·As noted *!Jove, ~e field office director conchrrently denied the applicant's Form 1-212 and Form 1-
601. .Mat(er, of Martinez-Torres! 10 ·I&N Dec. 776 (reg. Comm. 1964) held that an application for 
pennissiop to reapply for admi'ssion is denied, in the exerCi.se of discretion, to an alien who is 
mandatoriJy ~~dmissible to the United States under another . section of the Act, and no purpose 

· would be'· served in granting the applicati~n. As the applicant is inadmissible under section 
212(a)(9)QB)(i)(II) of the Act and is not eligible for a waiver under section 212(a)(9)(B)(v) of the 
Act, no"ini,rpose would be served in granting ~e applicant's Forml-212. 

. . ~ ·. . . . . . . \ ' . . 

In procee4ings. for application for waiver of grounds of inadmissibility, the burden of proving 
eligibilityJ[ ~etP~ins e,ntireiy with .. the applicant; Section 291 of the Act, 8 U.S.C. § 1361. Here, the 
applicant pas .not met th_at burden. Accordingly, the appeal will be dismissed._ · 

ORDER:;: The a,ppeal is dismissed. The applications are denied. 

., ·_· / 

.· 


