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U.S. Department of Homeland Security 
U.S. Citizenship an!! Immigration Services 
Office of AdJ7rjnjstrqtive ApJlf!_g/s 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2Q90 

. U.S. Citizenship 
and Immigration 
Services 

DATE: SEP 1 8 2013 Office: NEBRASKA SERVICE CENTER FILE: 

IN RE: Applicant: 

A_PPL,ICATION: 

ON BEHALF OF APPLICANT: 

SELF-REPRESENTED 

INStRUCtiONS: 

J 

Application for W11iver of Grounds of In.admissibility unqer Section 
212(a)(9XB)(v) of the Irtunigration and Nationality Act, 8 U.S.C. 
§ 1182(a)(9XB)(v) 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does n:ot announce new constructions of law nor establish agency 
policy through nQo.,precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a motion 
to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) within 33 
days of the date of this decision. Please review the Form I-290B instructions at http:/~.uscis~gov/fon_tts 
forthe latest information on fee, filing location, and other requireme'nts. See also 8 C.F.R. § 103.5. Do not · 
file a motion directly with the AAO. 

Th@kyou, 

,~~4~ 
Ron Rosenberg , 
Chief, Administrative Appeals Office 

-www.uscis.gov 
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DISCUSSION: The waiver application was dellied by the Nebraska Service Center Director and is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. ' 

The applicant is a native and citizen of Mexico who w~found to be .inadmissible to the United States 
under . section 212(a)(9)(B)(i)(II) of the Immigration and Nation~ity Act (the Act), 
8 U.S.C. § 1182(a)(9)(6)(i)(II), for having been unlawfully present in the country for more than one 
year and seeking · readmission within ten ye~s of his-departure from the United States. The applicant 
was also found to be inadniissible urtder section 212.(a)(9)(C)(i)(l)( of the Act, 8 U.S.C. 
§ 1182(a)(9)(C)(i)(l), for having been unlawfully pteseiit in the United states for an aggregate periQd of 
mote than one year and entered or attempted to reenter the United States without being adriiitted or 
paroled . 

. The director co~cluded that the applicant did not qualify . for the exception under · section 
212(a)(9)(C)(ii) of the Act, because the applicant's last departure from the Unite<,l States was less than ten 
years ago. The · director deq.ied the Application for Waiver of Grourids of Inadmissibility (Form I-60 1) 
.accordingly. See Decision ofthe Director, dated March 7, 2013. 

On appeal, the applicant's spouse states that · she urgently requires the appHcant's prese~ce in the 
U11ited. States dlJe · to her i1:1ability to financially support her foUt children and submits additional 
evidence of her hardship. See Form I-290B, Notice a/Appeal or Motion (Form I-290B), filed April16, 
2013. ' ·' 

The record contains, but is not limited to: Form I-290B; statements by the applicant, his spouse and the 
. applicant's Spouse's coUilselor; medical documents; fin~cial records; photographs; birth and marriage 
certificates; and identity documents. The entire record was reviewed · and considered in rendenng a 
decision on the appeal. 

ihe record reflects that the applicant entered the United States without inspectio11 in 1999 a.I.lQ returned 
to .Mexico in 2004. He then was encountered by immigration authorities iii the United States on three 
occasions in July 2004, w~ fountl to be present without a<,lmission a.I.ld w~ allowed .to voluntarily 
return to Mexico each time. He subsequently re.,.entered. the United State$ witholJt inspection in 2004 
and remained until September 2012. 

Section 212(a)(9) of the Act states in pertinent part: 

(C) Aliens unlawfully present after previous immigration violations.-

1 The Service Center Director's decision indicates that the applicant is inadmissible under section .212(a)(9)(C)(iXII) of. the 

Act. Section 212(a)(9)(C)(i)(II) of the Act states. that an applicant is admissible for having entered or attempted reentry 

wimo~t. aQin.issi<m or p~ole after havin_g been ordered remove.d. the record reflects the applicant w~ ~lllowed to 

voluntarily return to Mexico soon after his entries in July 2004 and was not ordered removed. · The AAO notes that the 

director may hav~ made a typographical error, ·because section 212(aX9)(CXi)(I), not section 212(a)(9)(C)(iXII), applie_s in 
the applicant's ca~e. · 
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(i) In general. - Any alien who -

(I) haS been Unlawfully present in the United States for an 
aggregate period of more thai11 year, or 

(II) has been ordered removed under 'Section 23~(b )(1 ), 
section 240, or any other provision of law, and who enters or 
~tt~mpts to reenter the Urut~d States without being admitted 
is inadmissible. 

(ii) Exc~ptjon.- Clause (i) shall not apply to an alien seeking admission more 
than 10 yeats after the date of the alien's l~t dep~e from the United 
States if; prior to the alien's te.embarkation at a place outside the United 
Stites or: attempt to be readmitted from a foreign contiguous territory, the 
Secteta,ry has consented to the alien's reapplying for ~drnission. 

• I 

Based on his unlawful presence of more than one year from 1999 to 2004, and his attempted reentries 
and successful entry without inspection in to the United States in 2004, the AAO concurs that he is 
inadmissible under section 212( a)(9)(C)(i)(I) of the Act. The applicant does not contest his entrie~ or 
this inadmissibility; 

An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for cop,sent to 
reapply unless the alien has been outside the United States for more than 10 years since the date of the 
alien's last departure from the United States. See Ma.tter of To"es-Garqia, 23 I&N Dec. 866 (BIA 
2006); Matter of Briones, 24 I&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25 l&N Dec. 
,188 (BIA 2010). Thus, to avoid Inadmissibility under section 212(a)(9)(C) of the Act, it must be the 
caSe that . the applicant's last departure was at least ten yea,rs ago, the applicant has remained . outside 
the United S4ttes and USCIS has consented to the applicant's reapplying for admission. The record 

' es~bUs.hes that the ~ppllcant returned to Mexico in September 2012. He is thus currently statutorily 
ineligible to apply for ~rmission to reapply for adniission. As such, no purpose would be served in 
adjudicating his w~iver under sectioJJ; 212(aX9XB)(v) of the Act. 

Having found the applicant statutorily ineligible for relief at this time, no purpose would be served in 
discussing whether he has established extreme hardship to his U.S. citizen Spouse ot whether he merits 
~. waiver as a matter of discretion. •' 

Section 291 of the Act, 8 U.S.C. §1361, provides that the burden of proof is upon the applicant to 
establish that he is eligible for the benefit sought. Here, the applicant has riot met that burden. 
Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


