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DEC 1 8 2014 
Date: Office: NEBRASKA SERVICE CENTER 

IN RE: 

U.S. Department of Homeland Security 

U.S. Citizenship and Immigration Service 

Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(a)(9)(B)(v) 

of the Immigration and Nationality Act, 8 U.S.C. §§ 1182(a)(9)(B)(v) 

ON BEHALF OF APPUCANT: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 

agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or 

policy to your case or if you seek to present new facts for consideration, you may file a motion to 

reconsider or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion 

(Form l-290B) within 33 days of the date of this decision. Please review the Form I-290B instructions at 

http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 

See also 8 C.P.R. § I 03.5. Do not file a motion directly with the AAO. 

Thank you, 

.V:.�1�r 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by the Director, Nebraska Service Center. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Brazil who was found inadmissible to the United States 
pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than one 
year and seeking admission within ten years of her last departure from the United States. The 
applicant has two daughters; one is a U.S. citizen and one is a legal permanent resident. The 
applicant seeks a waiver of inadmissibility in order to reside in the United States with her family. 

The Director concluded that the applicant failed to establish that she had a qualifying relative and 
therefore was not eligible for a waiver of inadmissibility. The Director denied the application 
accordingly. See Decision of the Director, dated June 9, 2014. 

On appeal, the applicant and her daughters assert that the applicant did not intentionally remain in 
the United States unlawfully; they believed she was able to stay in the United States beyond the 
date authorized when she was admitted, because a Form I-130, Petition for Alien Relative (Form 
1-130) was filed on her behalf. In addition, the applicant and her daughters describe the hardships 
that they would face as a result of their continued separation. 

The record contains the following documentation: letters from the applicant's two daughters and 
the applicant and a birth certificate for one of the applicant's daughters. The entire record was 
reviewed and considered in rendering a decision on the appeal. 

Section 212(a)(9) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United 
States for one year or more, and who again 
seeks admission within 1 0 years of the date of 
such alien's departure or removal from the 
United States, is inadmissible. 

Section 212(a)(9)(B)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) inadmissibility 
as follows: 

The Attorney General [now Secretary of Homeland Security] has sole discretion 
to waive clause (i) in the case of an immigrant who is the spouse or son or 
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daughter of a United States citizen or of an alien lawfully admitted for permanent 
residence, if it is established ... that the refusal of admission to such immigrant 
alien would result in extreme hardship to the citizen or lawfully resident spouse or 
parent of such alien. 

As stated above, the applicant asserts that she was unaware that she was required to request an 
extension of her visa, because she thought her pending Form I-130 allowed her to remain in the 
United States lawfully. As such, she was not intentionally unlawfully present in the United States. 
While we sympathize with the applicant's circumstances resulting from this misunderstanding, 
section 212(a)(9)(B)(i)(II) of the Act does not provide for an exception based on an individual's 
purpose, intent or state of mind when remaining in the United States beyond the period of 
authorized stay. As such, we concur with the Director that the applicant is inadmissible under 
section 212(a)(9)(B)(i)(II) of the Act for unlawful presence. This ground of inadmissibility was 
triggered by the applicant's departure from the United States on January 30, 2012. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing 
that the bar to admission imposes extreme hardship on a qualifying relative, which includes the 
U.S. citizen or lawfully resident spouse or parent of the applicant. If extreme hardship to a 
qualifying relative is established, the applicant is statutorily eligible for a waiver, and U.S. 
Citizenship and Immigration Services then assesses whether a favorable exercise of discretion is 
warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). 

The applicant in this case has failed to provide evidence to establish that she has a qualifying 
family member. Although the applicant's U.S. citizen daughter filed a Form I-130 on her behalf, 
her daughter is not a qualifying relative under section 212(a)(9)(B)(v) of the Act. In order to 
qualify for a waiver under section 212(a)(9)(B)(v) of the Act, an applicant must demonstrate 
extreme hardship to a U.S. citizen or lawfully resident spouse or parent. As such, the applicant is 
statutorily ineligible for relief. 

In application proceedings, it is the applicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


