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DISCUSSION: The Director, Nebraska Service Center, denied the waiver application and the 
Administrative Appeals Office (AAO) summarily dismissed the appeal. The AAO will withdraw 
its prior decision and reopen this matter on Service motion. The appeal will be dismissed and the 
underlying waiver application remains denied. 

The applicant is a native and citizen of Mexico who contends he is inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Act for having been unlawfully present for 
more than one year and seeking readmission within 10 years of his last departure. The applicant 
seeks a waiver of inadmissibility in order to reside in the United States with his U.S. citizen 
daughter. 

The Director found that USCIS was unable to verify that the applicant was interviewed by a 
consular officer to determine whether a ground of inadmissibility applies. The director denied the 
waiver application accordingly. On appeal, the AAO noted that no brief or additional documents 
related to the appeal were received and, therefore, the AAO summarily dismissed the appeal for 
failing to identify any erroneous conclusion oflaw or statement of fact in the Director's decision. 

Counsel has submitted evidence that he did, in fact, submit a brief and additional evidence in 
support of the appeal. The matter is, therefore, reopened on Service motion. 

Counsel has submitted a brief and new documentary evidence to support the applicant' s waiver 
application. 

After a careful review of the entire record, the AAO concludes that the applicant's waiver 
application must remain denied. Counsel concedes that the applicant has not yet been interviewed 
by a consular officer. Counsel asserts the applicant did not attend his interview because he was ill 
and counsel has requested the interview be rescheduled. A search of available databases confirms 
that the interview has not yet taken place and does not indicate that the interview has been 
rescheduled. The instructions to the Form I-601 state that an immigrant visa applicant who is 
outside the United States may file the Form I-601 if they have had a visa interview with a consular 
officer and were found inadmissible. Therefore, in the absence of a determination by the consular 
officer that the applicant is inadmissible to the United States, adjudicating the merits of the 
applicant's waiver application is premature. If the consular officer finds the applicant 
inadmissible on any grounds and is eligible to apply for a waiver, the applicant may file a new 
waiver application at that time. 

In application proceedings, it is the applicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed and the underlying waiver application remains denied. 


