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DISCUSSION: The Acting Director, Vermont Service Center, denied the Application for Waiver 
of Grounds of Inadmissibility (Form I-601) and it is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be dismissed as the waiver application is not necessary. 

The applicant is a native and citizen of El Salvador applying for temporary protected status (TPS) 
under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254. The applicant 
was found to be inadmissible to the United States under section 212(a)(6)(E)(i) of the Act, 8 U.S.C. 
§ 1182(a)(6)(E)(i), for aiding and abetting an alien to enter the United States at a time and place 
other than as designated by an immigration officer. The applicant seeks a waiver of inadmissibility 
in order to reside in the United States with his wife and two U.S. citizen children. 

In a decision, dated July 5, 2013, the acting director determined that the applicant was statutorily 
inadmissible to the United States without the ability to apply for a waiver because the person he 
aided in entering the United States was not, at the time of entry, his spouse, parent, or child, but was 
his brother. The acting director stated that the applicant was applying for a waiver under section 
244(c)(2)(A)(ii) of the Act, but then cited section 212(d)(11) of the Act, relating to admissibility 
waivers, in making her determination. The waiver application was denied accordingly. 

On appeal, filed on August 13, 2013 and received by the AAO on June 16, 2014, counsel asserts that 
the applicant is not inadmissible under section 212(a)(6)(E)(i) of the Act because he did not 
encourage or provide assistance to his brother until after he entered the United States. Counsel states 
that the applicant did not provide assistance to his brother in illegally entering the United States and 
only provided assistance after his brother entered the country. In support of his assertions counsel 
cites to Altamirano v. Gonzales, 427 F.3d 586 (91

h Cir. 2005). 

Section 244( c )(2) of the Act provides, in pertinent part: 

(A) Waiver of certain grounds of inadmissibility.-

In the determination of an alien's admissibility for purposes of subparagraph (A)(iii) of 
paragraph (1)-

(i) the provisions of paragraphs (5) and (7)(A) of section 1182 (a) of this title 
shall not apply; 

(ii) except as provided in clause (iii), the Attorney General may waive any other 
provision of section 1182 (a) of this title in the case of individual aliens for 
humanitarian purposes, to assure family unity, or when it is otherwise in the 
public interest; but 

(iii) the Attorney General may not waive-

(I) paragraphs (2)(A) and (2)(B) (relating to criminals) of such section, 
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(II) paragraph (2)(C) of such section (relating to drug offenses), except for 
so much of such paragraph as relates to a single offense of simple 
possession of 30 grams or less of marijuana, or 

(III) paragraphs (3)(A), (3)(B), (3)(C), and (3)(E) of such section (relating 
to national security and participation in the Nazi persecutions or those 
who have engaged in genocide). 

(B) Aliens ineligible- An alien shall not be eligible for temporary protected status under this 
section if the Attorney General finds that-

(i) the alien has been convicted of any felony or 2 or more misdemeanors committed in 
the United States, or 

(ii) the alien is described in section 1158 (b )(2)(A) of this title. 

(iii) except as provided in clause (iii), the Attorney General may waive any other 
provision of section 212(a) in the case of individual aliens for humanitarian purposes, 
to assure family unity, or when it is otherwise in the public interest. 

Section 212(a)(6)(E) of the Act provides: 

(i) Any alien who at any time knowingly has encouraged, induced, assisted, abetted, or 
aided any other alien to enter or to try to enter the United States in violation of law is 
inadmissible .... 

(iii) Waiver authorized.-For provision authorizing waiver of clause (i), see subsection 
(d)(ll). 

Section 212(d)(ll) of the Act, 8 U.S.C. § 1182(d)(ll), provides: 

The Attorney General may, in his discretion for humanitarian purposes, to assure family 
unity, or when it is otherwise in the public interest, waive application of clause (i) of 
subsection (a)(6)(E) in the case of any alien lawfully admitted for permanent residence who 
temporarily proceeded abroad voluntarily and not under an order of removal, and who is 
otherwise admissible to the United States as a returning resident under section 211(b) and in 
the case of an alien seeking admission or adjustment of status as an immediate relative or 
immigrant under section 203(a) (other than paragraph (4) thereof), if the alien has 
encouraged, induced, assisted, abetted, or aided only an individual who at the time of the 
offense was the alien's spouse, parent, son, or daughter (and no other individual) to enter the 
United States in violation of law. 
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8 C.F.R § 244.3 states: 

(a) Grounds of inadmissibility not to be applied. Paragraphs (4), (5) (A) and (B), 
and (7)(A)(i) of section 212(a) of the Act shall not render an alien ineligible 
for Temporary Protected Status. 

(b) Waiver of grounds of inadmissibility. Except as provided in paragraph (c) of 
this section, users may waive any other provision of section 212(a) of the 
Act in the case of individual aliens for humanitarian purposes, to assure 
family unity, or when the granting of such a waiver is in the public interest. If 
an alien is inadmissible on grounds which may be waived as set forth in this 
paragraph, he or she shall be advised of the procedures for applying for a 
waiver. 

(c) Grounds of inadmissibility that may not be waived. users may not waive the 
following provisions of section 212(a) of the Act: 

(1) Paragraphs (2)(A)(i), (2)(B), and (2)(C) (relating to criminals and drug 
offenses); 

(2) Paragraphs (3)(A), (3)(B), (3)(C), and (3)(D) (relating to national 
security); or 

(3) Paragraph (3)(E) (relating to those who assisted in the Nazi persecution). 

The proper sections of law relevant to the applicant's application are section 244( c )(2) of the Act and 
8 C.P.R. § 244.3 because, as stated explicitly by the statute, these are the sections of law applicable 
to waivers of inadmissibility for applicants for TPS. Section 212(d)(ll) of the Act is applicable to 
applicants seeking admission as a lawful permanent resident or immigrant and does not apply to the 
applicant's case. 

The record indicates, through aRe ort on Investigation (Form G-166F), that around 11:50 a.m. on 
September 4, 2009, near the . the applicant was stopped by 
Customs and Border Protection (CBP) and was found to have two men in his vehicle who admitted 
to being in the United States illegally. One of the men stated that he had crossed into the United 
States without inspection at Arizona on August 21, 2009. The other man, the applicant's 
brother, stated that he had crossed into the United States at Arizona on September 3, 2009. 
During interviews with a CBP Agent on September 4, 2009, the applicant and his two passengers 
indicated that the applicant picked them up in Arizona and the applicant was aware that 
they were in the United States illegally. One of the men stated that the applicant was to take him to 

California. The report does not indicate how the applicant knew to pick these men up 
in Arizona. The applicant later asserts, in statements dated May, 7, 2012, September 1, 
2012, and July 23, 2013, that his brother called him from Arizona and stated that the 
smuggler who had brought him to the United States had abandoned him and that he was in dire need 
of his help. The applicant stated that at the time he did not know that his brother had planned to cross 
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into the United States illegally and he went to his brother's aid because he believed his brother's 
health was in danger. The applicant's statements are detailed and consistent and their credibility has 
not been challenged. They will, therefore, be given significant weight. 

We find that the record does not establish that the applicant is inadmissible under section 
212(a)(6)(E)(i) of the Act, for aiding and abetting an alien to enter the United States at a time and 
place other than as designated by an immigration officer, because the initial smuggling transport had 
ceased by the time the applicant offered assistance to the aliens in his vehicle and there is no 
evidence that the applicant had prior contact offering assistance or inducement to his brother or the 
other man before their entry into the United States. In Urzua Covarrubias v. Gonzales, 487 F. 3d 
742, 747 (9th Cir. 2007), the Ninth Circuit held that an offense of alien smuggling continues until the 
initial transporter who brings the alien to the United States ceases to transport the aliens. In the 
applicant's case, the record establishes that he did not agree to assist his brother with transportation 
until after his brother had been left by a smuggler in Arizona. The record does not indicate 
that the applicant was part of a planned transportation route to further the two men's entry into the 
United States. 

In addition, Parra-Rojas v. Holder, 747 F. 3d 164 (3rd Cir. 2014) held that the petitioner was not 
inadmissible under section 212(a)(6)(E)(i) of the Act when there was no indication that the petitioner 
knew or had contact with the illegal aliens prior to transporting them. Similar to the applicant in this 
case, the petitioner in Parra-Rojas did not transport the aliens until after they had already been 
dropped off inside the United States. ld at 165. Parra-Rojas involved an applicant who was aware he 
was transporting illegal aliens and was being paid to drive them from the border region to 
New York. !d. The petitioner's conduct was strictly limited to picking up the aliens once they had 
already crossed the border and transporting them from one area in the United States to another. The 
Third Circuit distinguished this case from others where inadmissibility was found as a result of 
transporting aliens after their arrival in the United States because in this case there was no personal 
involvement with the smuggled aliens prior to their entry that constituted assistance or inducement. 
Idat 170-171. 

In Soriano v. Gonzales, 484 F. 3d 318 (51
h Cir. 2007), the Fifth Circuit affirmed the Board of 

Immigration Appeals (BIA) finding that substantial evidence supported the determination that the 
petitioner was inadmissible for violating the alien smuggling statute by transporting aliens within the 
United States after their illegal entry. In this case, the court did not feel that the facts compelled 
them to overturn the BIA's determination that the petitioner had prior contact with the aliens he 
transported because the transportation was provided within a few hours of the aliens crossing into 
the United States. Id at 321. The court indicated that the short timeframe between the aliens crossing 
and their pickup evidenced a plan for meeting and transportation. !d. An examination of the facts in 
Soriano indicate that the applicant transported the illegal aliens from El Paso, Texas, two hours and 
45 minutes after their entry into the United States. !d. 

The facts in the current record fall somewhere in between the holdings in Parra-Rojas v. Holder, 
747 F. 3d 164 (3rd Cir. 2014) and Soriano v. Gonzales, 484 F. 3d 318 (5th Cir. 2007). The facts in the 
applicant's case are similar to those in Parra-Rojas, except that the applicant did know one of the 

·· · ·----·-~ -- - ·--· ·-- ---·--- ... ---- -... ·-'··--- . »·-----···-------··· - ---·-····---- ·· ·-
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illegal aliens he transported. We recognize that the applicant is the brother of one of the men he 
transported, but finding that this familial relationship alone, without other evidence, indicates that 
prior to the brother' s arrival the applicant offered assistance in facilitating entry or induced the entry 
by offering transportation after he entered the United States, would not be in accordance with case 
law. The facts in the applicant ' s case are also similar to those in Soriano. However, the record in this 
case does not establish that the circumstances surrounding the pickup of the two aliens supports a 
finding that there was a prior plan for meeting and transportation. For instance, in Soriano, the aliens 
were picked up directly across the border in El Paso, Texas and within two hours and 45 minutes of 
crossing into the United States. In the applicant's case, the timeline is less clear, but, the pick-up was 
in Phoenix, Arizona, four hours away from the border, and their apprehension was around 11:50 a.m. 
on September 4, 2009, the day following the applicant's brother's arrival in the United States and 14 
days after the other alien arrived. The timeline in this case would not be so short as to compel a 
finding that there was a prior plan for meeting and transportation. Nothing in the current record 
indicates that prior to the men' s entry into the United States the applicant either provided assistance 
in facilitating entry or induced the aliens to enter the country by promising transportation upon 
arrival. Therefore, the applicant is not inadmissible under section 212(a)(6)(E) of the Act and does 
not require a waiver of inadmissibility.1 Accordingly, the appeal will be dismissed as the waiver 
application is not necessary. 

ORDER: The appeal is dismissed. The waiver application is not necessary. 

1 If the applicant had been found to be inadmissible under section 212(a)(6)(E) of the Act, he would have been eligible to 
apply for a waiver under section 244(c)(2) of the Act. As stated above, section 212(d)(ll) of the Act does not apply in 
the applicant's case. 


