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DISCUSSION: The application for temporary resident status as a special agricultural worker was denied by
the Director, Western Service Center, remanded by the Legalization Appeals Unit (LAU), now the
Administrative Appeals Office (AAO), reopened and denied again by the Director, California Service Center.
The matter is now before the AAO on appeal. .The appeal will be dismissed.

The director initially denied the application because the applicant failed to establish the performance of at least
90 man-days of qualifying agricultural employment during the eligibility period. This decision was based on
adverse information acquired b the Ie acy Immigration and Naturalization Service relating to the applicant's
claim of employment for

The director, in his subsequent decision, denied the application because the applicant failed to submit the
requested court dispositions.

On appeal from the initial decision, the applicant requested a copy of the record of proceedings. The director
complied with the applicant's request on March 8, 1993.

The applicant has neither addressed the director's subsequent Notice of Decision nor provided any evidence
to overcome the director's findings.

The regulation at 8 C.F.R. § 210.3(d)(3) states in part that an alien who has been convicted of a felony or
three or more misdemeanors committed in the United States is ineligible for temporary resident status.

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment for a
term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime treated as a
misdemeanor under the term "felony," pursuant to 8 C.F.R. § 245a.1 (p). For purposes of this definition, any
crime punishable by imprisonment for a maximum term of five days or less shall not be considered a
misdemeanor. 8 C.F.R. § 245a.1(0).

"Felony" means a crime committed in the United States punishable by imprisonment for a term of more than
one year, regardless of the term such alien actually served, if any, except when the offense is defined by the
state as a misdemeanor, and the sentence actually imposed is one year or less, regardless of the term such
alien actually served. 8 C.F.R. § 245a.l(p).

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than a purely
political offense), or if he admits having committed such crime, or if he admits committing an act which
constitutes the essential elements of such crime. Section 212(a)(2)(A)(i)(I) of the Immigration and
Nationality Act (the Act).

The FBI record dated January 20, 2004, reflects that on March 23, 1995, the applicant was arrested by the
Huntington Beach Police Department in California for commercial burglary, a violation of section 459 PC;
attempted grand theft, a violation of section 487 PC; and conspiracy, a violation of section 182 PC.

On May 7, 2004, the director withdrew his previous decision, reopened the proceedings for review and issued a
new intent to deny notice. The applicant was advised of his March 23, 1995 arrest and was requested to submit
the court disposition for this arrest. The applicant was granted 30 days in which to respond. According to the
director, the applicant submitted documentation from the Orange County Superior Court, which indicated that the
no record of arrests was found for 1997 to 2004. The document also indicated that all misdemeanor records were



destroyed five years after the final disposition, seven years for vehicle code violations and two years for health
and safety violations.

As the courts routinely destroy old records as a matter of administrative procedure; this act does not affect an
underlying charge or conviction. The applicant has the burden to establish, with affirmative evidence that
outstanding charges were dismissed or were in error. A letter from the court indicating that records have been
destroyed or could not be located is not affirmative evidence and fails to meet the applicant's burden.

The applicant has not provided the court disposition requested by the director. For this reason alone, the
application cannot be approved. The applicant must agree to fully cooperate in the verification process. 8
C.F.R. § 210.3(b)(3) states all evidence regarding admissibility and eligibility submitted by the applicant for
adjustment of status will be subject to verification by Citizenship and Immigration Services. Failure by the
applicant to release information may result in the denial of the benefit sought. Additionally, 8 C.F.R. § 210.3(c)
states in part: "A complete application for adjustment of status must be accompanied by proof of identity,
evidence of qualifying employment, evidence of residence and such evidence of admissibility or eligibility as
may be requested by the examining immigration officer in accordance with such requirements specified in this
part."

It is concluded the applicant has failed to provide the court disposition necessary for the adjudication of his
application

The record does contain a court disposition, which indicates that on April 3, 1995, the applicant was charged
with driving under the influence, a violation of section 23152(a) VC and driving with .08% or more alcohol in
the blood, a violation of section 23152(b) VC. On April 19, 2005, the applicant was convicted of violating
section 23152(b) VC, a misdemeanor. The applicant was placed on probation for three years and orde e to
perform 260 hours of community service. The remaining charge was dismissed. Case no.

The record also contain a court disposition, which indicates that on March 6, 1997, the applicant was charged
with violating section 14601.2(a) VC, driving while license is suspended for driving under the influence, a
misdemeanor. On July 23, 1997, the complaint was amended to add a violation of section 14601.1(a) VC,
driving while license is suspended or revoked for other reasons, a misdemeanor. On July 23, 1997, the
applicant was convicted of violating section 14601.1(a) VC. The applicant was placed on probation for two
years and ordered to pay a fine. The remaining charge was dismissed. Case no

An alien applying for adjustment of status has the burden of proving by a preponderance of evidence that he
or she is admissible to the United States under the provisions of section 21O(c) of the Act and is otherwise
eligible for adjustment of status under this section. 8 C.F.R. § 210.3(b)(1). Based on the evidence of record,
the applicant has failed to establish that he is eligible for adjustment to temporary resident status.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.


