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DISCUSSION: The application for temporary resident status pursuant to the terms of the
settlement agreements reached in Catholic Social Services, Inc., et aI., v. Ridge, et al., CIV. NO.
S-86-1343-LKK (E.D. Cal) January 23,2004, and Felicity Mary Newman, et al., v. United States
Immigration and Citizenship Services, et aI., CIV. NO. 87-4757-WDK (C.D. Cal) February 17,
2004 (CSS/Newman Settlement Agreements), was denied by the District Director, Miami. The
decision is now before the Administrative Appeals Office (AAO) on appeal. This matter will be
remanded for further action and consideration.

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under
Section 245A of the Immigration and Nationality Act (Act), and a Form 1-687 Supplement,
CSS/Newman Class Membership Worksheet. The director determined: (1) that the applicant had
entered the United States on March 22, 1981; (2) that the applicant had never left the United
States since the date of entry; and (3) that the applicant never inquired about filing for
legalization at a legacy Immigration & Naturalization Services (INS) office.

In her decision, the director stated the following:

Your application shows that your last entry to the United States was on March 22,
1981 with a passport and a visa. You submitted evidence of this entry with copies
of passport pages showing your B1 visa issued in Lagos on March 20, 1981 and
an entry stamp to New York on March 22, 1981.... You have provided evidence
of an arrival in March 1981 and claim never to have departed from the United
States since that entry. You, yourself, testified that you never inquired about
filing for benefits until learning of the settlement program.

The director denied the application, finding that the applicant had not met his burden of proof
and was, therefore, not eligible to adjust to temporary resident status pursuant to the terms of the
CSS/Newman Settlement Agreements.

On appeal, the applicant asserts that the director erred in denying the application. On the Form 1
694 and in his affidavit, the applicant states that he was pressured by the immigration officer
who interviewed him on August 8, 2006 at the Tampa Sub-Office to sign a waiver of attorney
presence, to change his answers to the CSSlNewman (LULAC) Class Membership Worksheet,
and to sign a statement. On the Form 1-694, the applicant also claims to have visited Mexico for
one week in February 1983.

Paragraph 7, page 4 of the CSS Settlement Agreement and paragraph 7, page 7 of the Newman
Settlement Agreement both state in pertinent part:

Before denying an application for class membership, the Defendants shall forward
the applicant or his or her representative a notice of intended denial explaining the
perceived deficiency in the applicant's Class Member Application and providing the
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applicant thirty (30) days to submit additional written evidence or information to
remedy the perceived deficiency.

A review of the record reveals that the director failed to issue a notice of intent to deny to the
applicant explaining the perceived deficiency in the applicant's Class Member Application prior
to denying the application. If the director finds that an applicant is ineligible for class
membership, the director must first issue a notice of intent to deny, which explains any perceived
deficiency in the applicant's Class Member Application and provides the applicant 30 days to
submit additional written evidence or information to remedy the perceived deficiency. Once the
applicant has had an opportunity to respond to any such notice, if the applicant has not overcome
the director's finding then the director must issue a written decision to deny an application for
class membership to the applicant, with a copy to class counsel. The notice shall explain the
reason for the denial of the application, and notify the applicant of his right to seek review of
such denial by a Special Master. CSS Settlement Agreement paragraph 8 at page 5; Newman
Settlement Agreement paragraph 8 at page 7.

Pursuant to 8 C.F.R. § 245a.2(p), the AAO has jurisdiction over this appeal on the issue of the
applicant's failure to provide evidence of continuous unlawful residence in the United States
from prior to January 1, 1982 through the date he attempted to file a Form 1-687 application with
the Service in the original legalization application period of May 5, 1987 to May 4, 1988. See
CSS Settlement Agreement paragraph 11 at page 6; Newman Settlement Agreement paragraph
11 at page 9. If the director determines that the applicant has established class membership or if
the applicant's appeal is sustained by the Special Master with respect to the issue of his class
membership, the district director shall forward the matter to the AAO for the adjudication of his
appeal as it relates to the issue of his continuous unlawful residence in the United States during
the requisite period.

ORDER: This matter is remanded for further action and consideration pursuant to the
above.


