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DISCUSSION: On May 4, 1988, the applicant filed a Form 1-687, Application for Status as a 
Temporary Resident under Section 245A of the Immigration and Nationality Act (Act). The 
director denied the application for temporary residence on October 19, 1992 because the applicant 
had been convicted for possession of a controlled substance in California on October 6, 1983. The 
director concluded that the applicant was not eligible to adjust to temporary resident status. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

On appeal, applicant's counsel maintained that the applicant was eligible for temporary resident 
status because the 1983 drug conviction was expunged on July 22, 1993. In a letter dated July 2, 
2009, the AAO requested additional evidence of residence and current employment from the 
applicant. Having reviewed the statute under which the applicant was convicted and the precedent 
law of the jurisdiction in which thls case arose, the Ninth Circuit Court of Appeals, the AAO 
concluded that the applicant's one time drug conviction fell within the parameters of the Federal 
First Offenders Act (FFOA), 18 U.S.C. $ 3607, and was no longer a "conviction" for immigration 
purposes. 

The applicant submitted a response on July 22, 2009. As requested, the applicant submitted proof 
of current employment in the form of a letter fiom FedEx Express dated July 7,2009, that states the 
applicant is presently employed as a material handler and has been so employed since November 
21, 2000. The applicant also submitted a personal affidavit explaining that he resided at the same 
apartment complex but in different apartments fiom 1982 to 1996 located at - 
Santa Monica, CA. The applicant attests that his only departure from the United States occurred in 
1990 when he returned to Israel for four weeks to visit his mother. The applicant did not submit, as 
requested in the AAO letter dated July 2, 2009, photocopies of tax returns, social security earnings 
statements, W-2 forms, or other official documentary evidence of residence for the qualifying 
period of time. 

The remainder of the evidence submitted by the applicant to establish residence consists of 
statements from former roommates and fiends, and a statement from a former employer. This 
evidence includes a letter dated July 18,2009, f r o m . ,  who states that he and 
the applicant were roommates in Santa Monica, CA in 198 1, and that he and the applicant resided in 
the same apartment complex until 1997. The applicant also submitted a letter dated July 15, 2009 
fro- Mr. states that he has known the applicant since 1978 and that he 
knows the applicant continued to live in the Santa Monica area through 1996. The evidence also - 

a letter dated July 16, 2009, from - signed by Mr. 
states that he first met the applicant in 1981 and that he and the applicant were neighbors 

in the same apartment complex until moved into a larger apartment with his family in 
1988. also avers that he employed the applicant on a part time basis from 1982 to 

1 The applicant also submitted a photocopy of letter from the Santa Monica Rent Control Board dated 
October 4, 1994 addressed to the applicant. The applicant does not identify the relevance of this 



In general, all contain statements that the affiants have known the applicant for several years and 
that they attest to the applicant being physically present in the United States during the required 
period. These affidavits fail, however, to establish the applicant's continuous unlawful residence in 
the United States for the duration of the requisite period. As stated previously, the evidence must be 
evaluated not by the quantity of evidence alone but by its quality; an applicant must provide 
evidence of eligibility apart from his or her own testimony; and the sufficiency of all evidence 
produced by the applicant will be judged according to its probative value and credibility. 

None of the witness statements provide concrete information, specific to the applicant and generated 
by the asserted associations with him, which would reflect and corroborate the extent of those 
associations and demonstrate that they were a sufficient basis for reliable knowledge about the 
applicant's residence during the time addressed in the affidavits. To be considered probative and 
credible, witness affidavits must do more than simply state that an affiant knows an applicant and 
that the applicant has lived in the United States for a specific time period. Their content must 
include sufficient detail fi-om a claimed relationshp to indicate that the relationship probably did 
exist and that the witness does, by virtue of that relationship, have knowledge of the facts alleged. 
Upon review, the AAO finds that, individually and together, the witness statements do not indicate 
that their assertions are probably true. Therefore, they have little probative value. 

Additionally, the applicant alleges that he initially entered the United States in April of 1972 with a 
visa and, with the exception of one absence in 1990, has resided here continuously since his entry. 
If, indeed, the applicant has resided continuously in the United States for over 35 years, then it is 
reasonable to expect more detailed, credible, contemporaneous documents to corroborate his 
residence than the affidavits discussed above. 

The applicant has the burden of proving by a preponderance of the evidence that he or she has 
resided in the United States for the requisite period, is admissible to the United States under the 
provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. The 
inference to be drawn from the documentation provided shall depend on the extent of the 
documentation, its credibility and amenability to verification. 8 C.F.R. 5 245a.2(d)(5). 

Although the regulation at 8 C.F.R. 5 245a.2(d)(3) provides an illustrative list of 
contemporaneous documents that an applicant may submit in support of his or her claim of 
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the 
submission of any other relevant document is permitted pursuant to 8 C.F.R. 
5 245a.2(d)(3)(vi)(L). To meet his or her burden of proof, an applicant must provide evidence of 
eligibility apart from the applicant's own testimony. 8 C.F.R. 8 245a.2(d)(6). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 

particular document, and inasmuch as it is outside of the qualifying period, it will not be given probative 
weight. 



factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, "[tlruth is to be determined not by the quantity of evidence 
alone but by its quality." Id. Thus, in adjudicating the application pursuant to the preponderance 
of the evidence standard, the director must examine each piece of evidence for relevance, 
probative value, and credibility, both individually and within the context of the totality of the 
evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the applicant submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant has satisfied the standard of proof. See U.S. v. Cardozo-Fonseca, 
480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 percent probability of 
something occurring). If the director can articulate a material doubt, it is appropriate for the 
director to either request additional evidence or, if that doubt leads the director to believe that the 
claim is probably not true, deny the application or petition. 

The AAO has reviewed all of the evidence submitted previously as well as the documentary 
evidence submitted in response to the Request for Additional Evidence dated July 2, 2009. 
Based upon the foregoing, the AAO concludes that the applicant has not met his burden of 
proving by a preponderance of credible, probative evidence that he entered the United States 
before January 1, 1982 and continuously resided in an unlawful status in the United States for the 
requisite period as required under both 8 C.F.R. €j 245a.2(d)(5) and Matter of E M--, supra. The 
applicant is, therefore, not eligible for temporary resident status under section 245A of the Act 
on this basis. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.. 


