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DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et nl., CIV. NO. 
S-86-1343-LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States 
Immigration and Citizenship Sewices, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 
2004 (CSS/Newman Settlement Agreements), was denied by the Director, Los Angeles, 
California, and is now before the Administrative Appeals Office (AAO), on appeal. The appeal 
will be dismissed. 

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under 
Section 245A of the Immigration and Nationality Act, and a Form 1-687 Supplement, CSS/Newman 
(LULAC) Class Membership Worksheet. The director determined that the applicant had not 
established by a preponderance of the evidence that he had continuously resided in the United 
States in an unlawful status for the duration of the requisite period. In so finding, the director 
found the affidavits submitted in support of the application were not verifiable, the applicant had not 
submitted birth certificates for all of his children as requested and he had not submitted a specified 
letter of employment on the company's letterhead. 

A Form G-28, Notice of Entry of Appearance as Attorney or Representative, has been submitted 
by an individual who indicates she works for a professional translation service. However, she is 
not authorized to represent the applicant because she has not submitted a written declaration that 
she is appearing without direct or indirect remuneration as required by the regulations at 8 C.F.R. 
§ 292l(a)(3)() .  Therefore, the applicant shall be considered as self-represented and the 
decision shall only be furnished to him. 

On appeal, the applicant states that he hand-delivered birth certificates for eight of his ten children 
He indicates that certificates were not provided for the other two children because they are over 21 
years of age and their present addresses are unknown to him. The applicant submits a copy of his 
court disposition for case number 4T04765 filed on May 27, 2004; verification of the applicant's 
enrollment in an ELS/Citizenship class in Los Angeles; a disability check issued to the applicant; 
and a patient information form showing he was injured while working for a California corporation 
on August 2 1,2003. 

An applicant for temporary resident status must establish entry into the United States before January 
1, 1982, and continuous residence this country in an unlawful status since such date and through the 
date the application is filed. Section 245A(a)(2) of the Act (the Act), 8 U.S.C. 9 1255a(a)(2). The 
applicant must also establish that he or she has been continuously physically present in the 
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. i j  1255a(a)(3). 
The regulations clarify that the applicant must have been physically present in the United States 
from November 6, 1986 until the date of filing the application. 8 C.F.R. § 245a.2(b)(l). 

For purposes of establishing residence and physical presence under the CSS/Newman Settlement 
Agreements, the term "until the date of filing7' in 8 C.F.R. i j  245a.2(b) means until the date the 
applicant attempted to file a completed Form 1-687 application and fee or was caused not to 
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timely file during the original legalization application period of May 5, 1987 to May 4, 1988. 
CSS Settlement Agreement paragraph 11 at page 6; Newman Settlement Agreement paragraph 
1 1 at page 10. 

The applicant has the burden of proving by a preponderance of the evidence that he or she has 
resided in the United States for the requisite period, is admissible to this country under the 
provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. The 
inference drawn from the documentation provided depends on the extent of the documentation, 
its credibility and amenability to verification. 8 C.F.R. 5 245a.2(d)(5). To meet his or her burden 
of proof, an applicant must provide evidence of eligibility apart from his or her own testimony, 
and the sufficiency of all evidence produced by the applicant will be judged according to its 
probative value and credibility. 8 C.F.R. 5 245a.2(d)(6). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[tlruth is to be determined 
not by the quantity of evidence alone but by its quality." Id. Thus, in adjudicating the 
application pursuant to the preponderance of the evidence standard, the director shall examine 
the evidence for relevance, probative value, and credibility, both individually and within the 
context of the totality of the evidence, to determine whether the fact to be proven is probably 
true. See 8 C.F.R. 4 245a.2(d)(6). 

The record contains pertinent evidence in the record is described below. 

1. A notarized "Certification of Witness of Presence in the United States" dated July 5, 
1993, b y  who indicates that her friend, the applicant, has lived 
in the United States since 198 1 and that she met him in October 1981. 

2. A notarized "Certification of Witness of Presence in the United States" dated July 5, 
1993, by- who indicates that her friend, the applicant, has lived 
in the United States since 1981 and that she met him in October 1982. 

3. A notarized "Proof of Residency" dated December 21, 1993, by - 
who indicates that her friend, the applicant, resided in Los Angeles from June 1988 - - 

until November 1989. 

4. A notarized "Verification of Witness of Roommate" dated July 5, 1993, by = 
who indicates that he and the applicant shared habitation from May 1985 

to June 1988. 
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5. A notarized "Proof of Residency" dated December 21, 1993, by -~ 
who indicates that her friend, the applicant, resided in Los Angeles from January 1981 
until May 1985. 

indicates that his acquaintance, the applicant, resided in the United States from May 198 1 
to the present. 

7. A notarized "Certification of Witness of Presence in the United States" dated October 15, 
2005, b-who indicates that her friend, the applicant, has lived in the 
United States since 198 1. 

8. A notarized statement dated November 26, 2005, b y  who indicates 
that his acquaintance, the applicant, resided in the United States from 1986 to the present. 

The two notarized "Certification of Witness of Presence in the United States" dated July 5. 1993. 
by ( l t c m s  # 1 and # 2 above), are conlradictory becaus; the first 
certification says that she met the applicant in October 1981, while the second certification says 
that she met him in October 1982. Although some of the statements above indicate that these 
persons have known the applicant since before January 1, 1982, the documents do not supply 
enough details to lend credibility to an at least 22-year relationship with the applicant. For 
instance, the affiants do not indicate how they date their initial meeting with the applicant and 
are not substantiated by any evidence such as the abundant documentation that he was able to 
provide for his residence from about 1990 to the date of his application. 

The applicant's Form 1-821, Application for Temporary Protected Status, filed on February 2, 1999 
reflects the applicant's claim that he entered the United States on September 25, 1987 and had 
resided in this country since that time. None of the documentation submitted with his Form 1-821 
placed him in this country before September 25, 1987. The record shows that one of the applicant's 
ten children was born in Honduras on January 16, 1983. While it is possible that the applicant was 
in the United States when his child was fathered, he was probably residing in Honduras at 1982. 
The applicant's evidence from the applicant's continuous residence in this country before 
September 25, 1987 consisted of affidavits that the director was unable to verify. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), a f d .  345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 
9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). 

Therefore, based upon the foregoing, the applicant has failed to establish by a preponderance of 
the evidence that he has continuously resided in an unlawful status in the United States for the 
requisite period as required under both 8 C.F.R. § 245a.2(d)(5) and Matter of E- M--, supra. The 
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applicant is, therefore, ineligible for temporary resident status under section 245A of the Act on 
this basis. 

It is noted that on April 2,2002, the applicant was arrested by the California Highway Patrol and 
charged with driving under the influence of alcohol or drugs, a misdemeanor, a violation of 
Vehicle Code (VC), Section 23152(a). On July 12, 2004, a Judge of the Superior Court of 
California, County of Los Angeles, allowed the complaint against the applicant to be amended by 
adding a charge of engaging in a motor vehicle exhibition of speed on a highway or aiding or 
abetting in a motor vehicle exhibition of speed on any highway, a violation of VC Section 23 109(c). 
The applicant's charge of driving under the influence was dismissed and he was convicted of the 
added VC Section 23 109(c) charge, a misdemeanor. (Case NO.- 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility 


