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DISCUSSION: The application for adjustment from temporary to permanent resident status was 
denied by the District Director, Dallas, Texas, and is now before the Administrative Appeals 
Office (AAO) on appeal. The appeal will be dismissed. 

The director denied the application on February 14, 2006, on two separate grounds. First, the 
director determined that the applicant had not filed for adjustment from temporary to permanent 
resident status within 43 months from the date of approval of his temporary residence application, 
as required by 8 C.F.R. 5 245.a(3)(b)(l). The director cited the date of approval of the applicant's 
temporary resident application as May 4, 1988, which was actually the date on which the applicant 
filed his Form 1-687. It is noted that the actual date of approval was July 26, 1994. The instant 
application to adjust status from temporary to permanent resident, filed on April 24, 1997, was 
therefore filed within the required timeframe. The director's determination with respect to this issue 
is hereby withdrawn. 

Second, the director determined that the applicant's conviction for involuntary manslaughter, a 
felony, on March 15, 1993 renders him ineligible for permanent residence pursuant to 8 C.F.R. § 
245a.2(c)(l). The director acknowledged that on January 8, 2001, the Tarrant County District 
Court, Texas, vacated this conviction. However, relying on Renteria-Gonzalez v. INS, 322 F. 3d 
804 (5fi Cir. 2002), the director determined that the vacated judgment remains a conviction under 
the Immigration and Nationality Act (INA). 

On appeal, counsel for the applicant presents legal arguments distinguishing the facts of this case 
from those in Renteria-Gonzalez v. INS. 

An applicant who has been convicted of a felony or three or more misdemeanors in the United 
States is ineligible for adjustment to permanent resident status. Section 245A(b)(l)(C) of the 
Immigration and Nationality Act (the Act); 8 U.S.C. § 1255a(b)(l)(C). The regulations provide 
relevant definitions at 8 C.F.R. 8 245a. 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term actually served, if any; or (2) a 
crime treated as a misdemeanor under 8 C.F.R. 8 245a.1@). For purposes of this definition, any 
crime punishable by imprisonment for a maximum term of five days or less shall not be considered 
a misdemeanor. 8 C.F.R. 5245a. l(o). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term actually served, if any. There is an exception when the 
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or 
less, regardless of the term actually served. Under this exception, for purposes of 8 C.F.R. tj 245a, 
the crime shall be treated as a misdemeanor. 8 C.F.R. 5245a. 1 (p). 

The term llconvictionl' means, with respect to an alien, a formal judgment of guilt of the alien 
entered by a court or, if adjudication of guilt has been withheld, where - (i) a judge or jury has found 
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the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted swfficient 
facts to warrant a finding of guilt, and (ii) the judge has ordered some form of punishment, penalty, 
or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of the Act, 8 U.S.C. 5 
1 10 1 (a)(48)(A). 

The record shows that the applicant was arrested for involuntary manslaughter on or about 
October 22, 1988 pursuant to his involvement in an automobile accident that occurred on July 
18, 1988. The record shows that the applicant operated a motor vehicle while intoxicated, 
causing the death of his passenger. On March 15, 1993, the applicant pled guilty to the crime of 
involuntary manslaughter, in violation of 5 19.05 of the Texas Penal Code (1988), which is a 
third-degree felony. On that date, the 371" District Court of Tarrant County, Texas entered an 
Unadjudicated Judgment on Plea of Guilty or Nolo Contendere and Suspending Imposition of 
Sentence (Case No. I. The Texas District Court found the evidence substantiated the 
applicant's guilt and deferred further proceedings without entering an adjudication of guilt. The 
Court ordered the applicant placed on probation for a period of ten (10) years. 

The applicant's deferred adjudication constitutes a "conviction" as that term is defined at section 
10 1 (a)(48)(A) of the Act, as the applicant entered a plea of guilty, the Texas court was of the 
opinion that the evidence substantiated the applicant's guilt, and the judge ordered some form of 
punishment, penalty, or restraint on the applicant's liberty to be imposed. Neither counsel nor 
the applicant disputes that the applicant was convicted of the above-referenced felony offense in 
1993.' 

On July 26, 1999, the applicant, through his attorney, filed an application for writ of habeas 
corpus with the District Court, 371" Judicial District, Tarrant County, Texas, seeking to set aside 
his guilty plea on the ground that he did not receive effective assistance of counsel from former 
counsel. After the trial judge denied the requested relief, the applicant successfully appealed this 
decision to the Court of Appeals for the Second District of Texas. The Court of Appeals 
determined that the applicant's plea was not freely and voluntarily given, and thus not 
constitutionally valid, based on ineffective assistance of counsel. Specifically, because counsel 
failed to provide the applicant with accurate information regarding the immigration 
consequences of his guilty plea, the Court of Appeals determined that the advice given to him by 
his criminal trial attorney was not within the range of competence demanded by attorneys in 
criminal cases. Second, it was determined that the applicant would not have pled guilty to the 
offense of involuntary manslaughter had his criminal attorney provided him with accurate 

1 It is noted that the applicant's application for temporary resident status (Form 1-687) was 
approved on August 4, 1994, notwithstanding his plea of guilty to a felony offense and ten-year 
period of probation. Prior to the enactment to the statutory definition of "conviction" at Section 
101(a)(48)(A) of the Act as added by IIRAIRA on September 30, 1996, Texas Deferred 
Adjudication Probation was not considered to be a conviction for immigration purposes. See 
Martinez-Montoya v. INS, 904 F. 2d 101 8 (5th Cir. 1990). 
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information. The matter was therefore remanded to the trial court with orders that the court 
withdraw the applicant's guilty plea. 

On January 8,2001, the District Court, 371St Judicial Court, Tarrant County, Texas granted a writ 
of habeas corpus with a finding that the applicant's plea of guilty was not entered knowingly and 
intelligently because the applicant did not receive effective assistance of counsel. The court 
ordered that "all judgments, orders, and any other actions of this court resulting from Applicant's 
plea of guilty in this case are hereby vacated and set aside as if they had never occurred. The 
parties are restored to the positions they were in prior to the entry of Applicant's plea." On 
February 14, 2001, the Criminal District Attorney, Tarrant County, Texas, signed a Motion to 
Dismiss the criminal action against the applicant "in the interest of justice." 

Meanwhile, the record shows that on May 29, 1998, after the applicant mistakenly and 
unsuccessfully filed a Form 1-485 instead of a Form 1-698 to adjust his status fiom temporary to 
permanent resident, an Immigration Judge in Dallas, Texas found the applicant inadmissible as 
an alien without a valid visa or entry documentation, an alien present without being admitted or 
paroled, and an alien who has been convicted of a crime involving moral turpitude. The 
Immigration Judge granted him voluntary departure from the United States to Mexico, on or 
before July 26, 1998. The applicant filed an appeal from the Immigration Judge's order to the 
BIA on June 30, 1998. On October 10, 2001, the applicant filed with the BIA a Motion to 
Remand to the Immigration Judge in light of his vacated conviction. The BIA granted the motion 
on April 3, 2002. On April 30, 2002, the Immigration Judge ordered the case administratively 
closed with the expectation that the applicant's pending Form 1-698 would be adjudicated by the 
Immigration and Naturalization Service (INS, now United States Citizenship and Immigration 
Services (USCIS.)) 

The instant Form 1-698 was filed on April 24, 1997 and remained unadjudicated during the 
applicant's removal proceedings. On July 16, 2005, the District Director, Dallas issued a notice 
of intent to deny the application on the grounds that the alien was convicted of a felony and is 
therefore ineligible to adjust status pursuant to 8 C.F.R. 5 245a.2(c)(l). The director 
acknowledged that the District Court, 371st District, Tarrant County, Texas vacated the guilty 
plea and judgment, but found that a vacated judgment remains a conviction for immigration 
purposes pursuant to Renteria-Gonzalez v. INS, 322 F. 3d 804, (5th Cir. 2002). The director 
denied the application on February 14,2006; 

Under the statutory definition of "conviction" provided at section 101(a)(48)(A) of the Act, no 
effect is to be given, in immigration proceedings, to a state action which purports to expunge, 
dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or 
conviction. An alien remains convicted for immigration purposes notwithstanding a subsequent 
state action purporting to erase the original determination of guilt. Matter of Roldan, 22 I&N Dec. 
512,528 (BIA 1999). 



The Board of Immigration Appeals (BIA) has sought to clarify and further expand on this 
holding as it is asked to review different types of post-conviction relief orders obtained by aliens 
subject to removal proceedings. In Matter of Pickering, 23 I&N Dec. 621 (BIA 2003), the BIA 
clarified that it was drawing a distinction between state court actions to vacate a conviction 
where the reasons were solely related to rehabilitation or to ameliorate immigration hardships, as 
opposed to state court actions based upon having found procedural or substantive defects in the 
underlying criminal proceedings. The BIA found that where the action is taken to address a 
procedural or substantive defect in the criminal proceedings, the conviction ceases to exist for 
immigration purposes, but where the underlying purpose is to avoid the effect of the conviction 
on an alien's immigration status, the court's action does not eliminate the conviction for 
immigration purposes. Id. at 624. 

The United States Circuit Courts of Appeals have generally found the BIA's approach to vacated 
convictions to be entitled to deference. See Pinho v. Gonzalez, 432 F.3d 193 (3'd Cir. 2005); 
Cruz-Garza v. Ashcrof, 396 F.3d 1125 (10' Cir. 2005); Sandoval v. INS, 240 F.3d 577 (7th cir. 
2001); Alim v. Gonzalez ,446 F.3d. 1239 (I lth Cir. 2006). 

This matter, however, falls under the jurisdiction of the United States Court of Appeals for the 
Fifih Circuit, where the controlling precedent decision is Renteria-Gonzalez v. INS, 322 F.3d 804 
(5th Cir. 2002). The majority in Renteria-Gonzalez held that the alien's vacated federal conviction 
for transporting illegal aliens within the United States remained valid for purposes of 
determining whether the conviction was a deportable offense. The majority further noted that 
Section 1 10 1 (a)(48)(A)(defining the term "conviction") "notably omits any exception for vacated 
convictions." 322 F.3d at 8 13. The majority reasoned that "[ilf Congress had not wanted vacated 
convictions to remain valid for the purpose of immigration laws, it easily could have included an 
exception for vacated convictions in the statutory definition." Id. The majority therefore assumed 
that Congress intended to rule out exceptions for all vacated convictions irrespective of the 
reason for which the conviction was vacated. Id. at 813. The court relied on the "text, structure 
and history of the INA," all of which, the majority stated, "suggests that a vacated conviction, 
federal or state, remains valid for purposes of the immigration laws." Id. at 8 14. 

On appeal, counsel for the petitioner attempts to distinguish the facts of this case from the facts 
of Renteria-Gonzalez. Counsel emphasizes that the instant matter, unlike Renteria-Gonzalez v. 
INS and the cases cited therein, involves a state criminal conviction vacated solely because of a 
substantive defect in the criminal proceedings, specifically on account of the ineffective assistance 
of counsel. Counsel argues that the Renteria-Gonzalez court's analysis is limited to federal 
convictions that were vacated for reasons other than for a procedural or substantive defect in the 
criminal proceedings, and therefore the applicant's denial was based on a misinterpretation of the 
law. Counsel further argues that other Fifth Circuit cases, specifically Discipio v. Ashcroft, 369 
F.3d 472 (5L" Cir. 2004), as well as Board of Immigration Appeals (BIA) decisions, support a 
finding that the applicant no longer has a felony conviction for immigration purposes. 

Counsel's arguments are unpersuasive. 



The Fifth Circuit Court of Appeals in Discipio v. Ashcroft, sharply criticized the reasoning in 
Renteria-Gonzalez. However, it nevertheless followed the precedent decision. The court held: 

In the absence of an intervening Supreme Court decision, no subsequent panel may 
overrule the decisions of another panel or hold that a prior decision applies only on 
the limited facts set forth in that opinion. United States v. Smith 354 F.3d 390, 399 
(5th Cir. 2003). Until the Fifth Circuit en banc or the Supreme Court reforms 
Renteria-Gonzalez, we must apply that decision as written. 

The petitioner in Discipio v. Ashcroft, like the applicant in the instant matter, had his state 
conviction vacated due to procedural and substantive flaws in the underlying criminal 
proceeding. The facts of Discipio were distinguishable from Renteria-Gonzalez in that the 
petitioner in Renteria had a federal conviction vacated for rehabilitative purposes. The court 
nevertheless denied the petitioner's motion to stay deportation. Clearly, the Fifth Circuit Court in 
Discipio deemed the holding of Renteria-Gonzalez to be that all vacated convictions remain 
convictions for the purpose of immigration proceedings, and deemed itself bound by that 
holding. 

Counsel further contends that Renteria-Gonzalez is not on point because: (1) in Renteria- 
Gonzalez, the Fifth Circuit determined that the district court lacked the statutory authority, the 
equitable authority and the subject matter jurisdiction to vacate the respondent's conviction; and 
(2) the issue in Renteria-Gonzalez was limited to whether a vacated federal conviction remains a 
valid conviction under the under the INA. 

Again, counsel's assertions are unpersuasive. First, the Renteria-Gonzalez court ultimately 
determined that even if arguendo, the order to vacate Renteria-Gonzalez's conviction had been 
proper, his conviction remained valid for purposes of the immigration laws. Therefore, the 
court's holding remains applicable to those cases in which an order to vacate has been properly 
executed. Second, as discussed above, the Fifth Circuit Court in Discipio v. Gonzalez, 
determined that the Renteria-Gonzalez holding is applicable to all vacated federal and state 
convictions. 

Because the applicant's immigration proceedings fall within the jurisdiction of the Fifth Circuit, 
the AAO is bound to follow Renteria-Gonzalez. Pursuant to the court's holding in Renteria- 
Gonzalez, for purposes of determining the applicant's eligibility for the immigration benefit sought 
in the present proceeding, the applicant stands convicted of a felony. The AAO concurs with the 
director's determination that the applicant's conviction for involuntary manslaughter, a felony, on 
March 15, 1993 renders him ineligible for permanent residence pursuant to 8 C.F.R. 5 
245a.2(b)(l5). 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


