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DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. 
S-86-1343-LKK (E.D. Cal) January 23,2004, and Felicity Mary Newman, et al., v. United States 
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 
2004, (CSSlNewman Settlement Agreements) was denied by the Director, New York, New 
York, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under 
Section 245A of the Immigration and Nationality Act (the Act), and a Form 1-687 Supplement, 
CSS/Newman Class Membership Worksheet. The director denied the application, finding that the 
applicant had not met his burden of proof and was, therefore, not eligible to adjust to temporary 
resident status pursuant to the terms of the CSSlNewrnan Settlement Agreements. This decision 
was based on the director's determination that the applicant had exceeded the forty-five (45) day 
limit for a single absence from the United States during the requisite period. 

On appeal, the applicant asserts that he has provided sufficient evidence to establish his 
continuous residence in the United States during the requisite period. 

An applicant for temporary resident status must establish entry into the United States before January 
1, 1982, and continuous residence in the United States in an unlawful status since such date and 
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. 5 1255a(a)(2). 

The applicant must also establish that he or she has been continuously physically present in the 
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. 5 1255a(a)(3). 
The regulations clarify that the applicant must have been physically present in the United States 
from November 6, 1986 until the date of filing the application. 8 C.F.R. 5 245a.2(b)(l). 

"Continuous residence" is defined in the regulation at 8 C.F.R. 5 245a.2(6)(h)(l), as follows: 

Continuous residence. An applicant shall be regarded as having resided continuously 
in the United States if, at the time of filing the application: 

(i) No single absence from the United States has exceededforty-Jive (45) days, 
and the aggregate of all absences has not exceeded one hundred and eighty 
(1 80) days between January 1, 1982, through the date the application for 
temporary resident status is filed, unless the alien can establish that due to 
emergent reasons, his or her return to the United States could not be 
accomplished within the time period allowed. [Emphasis added.] 

At the time the applicant filed his Form 1-687 application, he provided no documentation to 
establish continuous residence and physical presence in the United States during the requisite 
period. In response to a Notice of Intent to Deny dated January 11, 2006, the applicant, in an 
attempt to establish continuous unlawful residence since prior to January 1, 1982 through the date 



he attempted to file his application, submitted a letter dated September 2, 1987 from -~ - - 

manager- of Resurrection Hair Style, Inc., in Elmhurst, ~ e w  York, who indicated that the 
applicant has been a regular customer since 1982. The a plicant also submitted a letter dated 
July 13, 1987 from a medical doctor, -of Church Avenue Medical Office 
Building Inc., in Brooklyn, New York, who indicated that the applicant had been a patient. 

At the time of his interview on May 9, 2006, the applicant admitted in a sworn statement that he 
first entered the United States in 1981, departed in 1982, but did not return until 1986. The 
applicant also admitted that he had eight children who were born in his native country, Pakistan, 
in 1977,1978,1983,1985, 1986,1989, and 1991. 

On January 16, 2007, the director issued a Notice of Intent to Deny, which advised the applicant 
that due to his absence from the United States from 1982 to 1986, he had failed to establish 
continuous residence in the United States. 

The applicant, in response, asserted, in pertinent part: 

I never stated that I went to Pakistan in 1982 and then returned in 1986. What makes me 
believe that is that when you asked about my children, I told interpreter that I had three 
children and adopted four children of my younger brother. The interpreter asked me to 
state the date of birth of all children and I did so. 

The applicant asserted that he has asked his family to send the birth certificates of all children 
and he would submit them as soon as he had them in his possession. However, more than two 
years later, the birth certificates have not been presented. 

The applicant asserted that he was trying to locate individuals who have known him since 198 1. 
The applicant submitted an affidavit from- who indicated that he has known the 
applicant since December 1986. The affiant indicated that he met the applicant at a friend's 
house in Los Angeles, California. The affiant attested to the applicant's absence from the 
United States in 1987. 

The director noted that the applicant had freely and voluntarily signed the sworn statement that 
confirmed that he was in Palustan from 1982 to 1986. The director further noted that the Mr. 

affidavit serves only to establish his residence in the United States since December 1986. 
The director determined that the applicant had failed to submit sufficient credible evidence 
establishing his continuous residence in the United States since prior to January 1, 1982, and, 
therefore, denied the application on June 19, 1987. 

The statements issued by the applicant on appeal have been considered. However, the AAO does 
not view the affidavits discussed above as substantive enough to support a finding that the 
applicant entered the United States prior to January 1, 1982, and resided since that date through 
the date he attempted to file his application. 



The affiants failed to state the applicant's place of residence during the requisite period, provide 
any details regarding the nature of their relationship with the applicant or the basis for their 
continuing awareness of the applicant's residence. Most importantly, none of the affiants 
attested to the applicant's presence in the United States prior to January 1, 1982. The absence of 
sufficiently detailed documentation to corroborate the applicant's claim of continuous residence 
for the entire requisite period seriously detracts from the credibility of his claim. 

An inference cannot be drawn that the information or documentation submitted is now accurate 
simply because the applicant recants his admission. Even in cases where the burden of proof is 
upon the government, such as in deportation proceedings, a previous sworn statement voluntarily 
made by an alien is admissible, and is not in violation of due process or fair hearing. Matter of 
Pang, 1 1 I&N Dec. 2 13 (BIA 1965). 

Although emergent reason is not defined in the regulations, Matter of C-, 19 I. & N. Dec. 808 
(Comm. 1988) holds that emergent means "coming unexpectedly into being." In other words, 
the reason must be unexpected at the time of departure from the United States and of sufficient 
magnitude that it made the applicant's return to the United States more than inconvenient, but 
virtually impossible. However, in the instant case, no evidence was provided to indicate that an 
emergent reason delayed the applicant's return to the United States within the 45 day period. 
Simply going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 
(Comm. 1 998) (citing Matter of Treasure Crafl of California, 14 I&N Dec. 1 90 (Reg. Comm. 
1972)). The applicant's prolonged absence would appear to have been a matter of personal 
choice, not a situation that was forced upon him by unexpected events. 

Moreover, section 101 (a)(33) of the Immigration and Nationality Act defines the term 
"residence" as "the place of general abode; the place of general abode of a person means his 
principal, actual dwelling place, in fact, without .regard to intent." The applicant has provided no 
evidence that he maintained any "principal, actual dwelling place" in the United States from 
1981 to 1986. Whether or not the applicant's departure from the United States to Pakistan was 
voluntary, his actual dwelling place during the period in question was out of the United States 
intent notwithstanding. 

The applicant's stay in Pakistan during the requisite period exceeded the 45-day period allowable 
for a single absence, as well as the 180-day aggregate total for all absences, and interrupted his 
"continuous residence" in the United States. Therefore, the applicant has failed to establish that he 
resided in the United States in a continuous unlawful status from before January 1, 1982 through the 
date he attempted to file his application. The applicant is, therefore, ineligible for temporary 
resident status under section 245A of the Act. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) 
("On appeal fkom or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991). The AAO's de 



novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The record reflects that the applicant filed a Form 1-589, Application for Asylum and 
Withholding of Removal, on November 6, 1992. On the Form 1-589, the applicant indicated that 
he arrived in the United States on September 20, 1990. Part D of the form, asks the applicant if 
he has traveled to the United States before and the applicant indicated "no." On his Form G- 
325A, Biographic Information, which accompanied the Form 1-589, the applicant indicated that 
he resided in his native country, Pakistan, from 1952 to 1990. The Form G-325A requested the 
applicant to list his residence for the last five years (1987 through 1992). The applicant listed his 
residence in the United States starting in September 1990. 

These factors establish that the applicant utilized documents in a fraudulent manner in an attempt to 
support his claim of residence in the United States during the requisite period. By engaging in such 
an action, the applicant has irreparably harmed his own credibility as well as the credibility of his 
claim of continuous residence in the United States for the requisite period. 

The appeal will be dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for dismissal. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


