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DISCUSSION: The application for temporary resident status pursuant to Title 8, Section 245A 
of the Immigration and Nationality Act, as amended by the Immigration Reform and Control Act 
of 1986 (IRCA), 8 U.S.C. 5 1255a, was denied by the director, California Service Center. The 
decision is now before the Administrative Appeals Office (AAO) on appeal. After having 
reviewed the record of proceedings, the AAO issued a Request for Additional Evidence (RFE) to 
the applicant on September 14, 2009. The applicant responded to the RFE on October 6, 2009. 
The AAO has reviewed all of the documentary evidence submitted by the applicant in response 
to the RFE. The appeal will be dismissed. 

The director denied the application for temporary residence (Form 1-687) on April 9, 1990, because 
he concluded that the applicant had been convicted in the state of California on or about August 19, 
1981, for a violation of section 487.1 of the California Penal Code - Grand Theft. The director 
determined that the applicant's felony conviction disqualified him for temporary residence. 

The applicant represents himself on appeal. He claims that the felony charges were dismissed and 
that he does not have a conviction for this offense. 

An applicant for temporary resident status must establish entry into the United States before 
January 1, 1982, and continuous residence in the United States in an unlawful status since such 
date and through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. 5 
1255a(a)(2). The applicant must also establish that he or she has been continuously physically 
present in the United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. 3 
1255a(a)(3). The regulations clarify that the applicant must have been physically present in the 
United States from November 6, 1986 until the date of filing the application. 8 C.F.R. 5 
245a.2(b)(l). 

Additionally, an alien who has been convicted of a felony or of three or more misdemeanors 
committed in the United States is ineligible for adjustment to temporary resident status. 8 C.F.R. 
tj 245a.2(c)(l). "Felony" means a crime committed in the United States punishable by 
imprisonment for a term of more than one year, regardless of the term such alien actually served, 
if any, except when the offense is defined by the state as a misdemeanor, and the sentence 
actually imposed is one year or less, regardless of the term such alien actually served. Under this 
exception, for purposes of 8 C.F.R. Part 245a, the crime shall be treated as a misdemeanor. 8 
C.F.R. 3 245a. 1 (p). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if 
any, or (2) a crime treated as a misdemeanor under 8 C.F.R. 5 245a.l(p). For purposes of this 
definition, any crime punishable by imprisonment for a maximum term of five days or less shall 
not be considered a misdemeanor. 8 C.F.R. 4 245a. l(o). 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of 
the alien entered by a court or, if adjudication of guilt has been withheld, where - (i) 



a judge or jury has found the alien guilty or the alien has entered a plea of guilty or 
nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and (ii) 
the judge has ordered some form of punishment, penalty, or restraint on the alien's 
liberty to be imposed. 

Section 101 (a)(48)(A) of the Immigration and Naturalization Act (Act), 8 U.S.C. 8 1 101 (a)(48)(A). 

The AAO has reviewed all of the documents in the file in their entirety. We note that the 
conviction records and court documents confirm the applicant's statement on the Notice of 
Appeal (Form I-694), that the criminal charges against him for grand theft were dismissed for 
lack of sufficient evidence. Therefore, we withdraw from the director's conclusion that the 
applicant is not eligible for temporary resident status on account of a felony conviction. 

Additionally, the record also reveals that the applicant pleaded guilty on May 28, 1979 to a 
violation of 8 U.S.C. 5 1325 - unlawful reentry, and was sentenced to serve 30 days in jail. The 
applicant thereafter left the United States under an order of deportation on June 27, 1979. As the 
order of deportation is outside the statutory period of January 1, 1982 to May 4, 1988, it does not 
interrupt the applicant's continuous residence. 

The record also indicates that the applicant was arrested on or about May 9, 2004, by the Los 
Angeles Police Department and charged with one count of DUI. The record contains no final 
disposition for this arrest and the applicant has supplied no new evidence on appeal. Therefore, 
the AAO cannot determine the immigration consequences of this criminal arrest. 

The AAO has reviewed the evidence the applicant submitted to establish his unlawful entry into 
the United States on or before January 1, 1982, and continuing presence and residence for the 
requisite period. On the Form 1-687 the applicant states that he initially entered the United States 

Januarv of 1979 to December of 1982, and that he was employed by 
from March of 1979 to January of 1981. The Form 1-687 

also identifies a number of other addresses and employers up to and including 1988. 

However, the applicant has not submitted any documentary evidence to corroborate the 
information contained in the Form 1-687 despite his request for an extension of time to do so and 
the release of all of the applicant's records on August 4, 2001 pursuant to a FOIA request. 
Although the regulation at 8 C.F.R. 5 245a.2(d)(3) provides an illustrative list of 
contemporaneous documents that an applicant may submit in support of his or her claim of 
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the 
submission of any other relevant document is permitted pursuant to 8 C.F.R. 
5 245a.2(d)(3)(vi)(L). To meet his or her burden of proof, an applicant must provide evidence of 
eligibility apart from the applicant's own testimony. 8 C.F.R. 5 245a.2(d)(6). 



The AAO notes the paucity of evidence in the record before us. The absence of sufficiently 
detailed supporting documentation to corroborate the applicant's claim of continuous residence 
for the entire requisite period seriously detracts from the credibility of this claim. Pursuant to 8 
C.F.R. $ 245a.2(d)(5), the inference to be drawn from the documentation provided shall depend 
on the extent of the documentation, its credibility and amenability to verification. Given the 
absence of any primary or secondary documentary evidence it is concluded that the applicant has 
failed to establish continuous residence in an unlawful status in the United States for the requisite 
period under both 8 C.F.R. f j 245a.2(d)(5) and Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). 

However, on September 14, 2009, the AAO requested that the applicant submit credible 
evidence of entry and residence for the requisite period, that he submit documentary evidence of 
present employment, and ultimately, that he submit final dispositions for the DUI charge 
incurred in 2004. The AAO noted that the 198 1 California state criminal charge of grand theft 
property was dismissed by the court on August 20, 1981 for insufficient evidence. 

The AAO has reviewed the evidence regarding the applicant's DUI conviction. The applicant - 
submitted a minute order from the Superior COG of ~alifornia, Los Angeles county,- 

This document reveals that the applicant pleaded nolo contendere to one count of 
DUI, and was sentenced to a term of 60 months probation, 96 hours in jail, and ordered to pay a 
fine and costs. In the course of accepting the applicant's plea for this incident, the court noted 
that the applicant admitted to a prior DUI conviction in 2000, , Neither of 
these convictions, separately or together, disqualifies the applicant for temporary resident status. 
See 8 C.F.R. f j 245a.2(c)(l). 

However, the AAO has reviewed the evidence submitted by the applicant to establish continuous 
unlawful residence for the requisite period. This evidence consists of two form affidavits which 
contain the applicant's nameand address, but do not identify an affiant. Next, the applicant 
offers the affidavit of This document is also a form affidavit that does not 
provide any specific information regarding the affiant's relationship with the applicant, except to 
state that the a~ulicant "worked for me 6 vears (sic)". No documentarv evidence corroborates 
this employme;; relationship b e t w e e n a n d  the applicant. i n  conjunction with the 
blank affidavits discussed earlier, the AAO gives them no probative weight. 

Evidence of continuous residence submitted by the applicant also includes a photocopy of an 
information bulletin issued by the California Department of Justice, Division of Law 
Enforcement regarding "police clearance for immigration purposes," dated May 30, 1984, and a 
Spanish language advisory notice issued by the Los Angeles Police Department dated August 8, 
1984. Neither document identifies the applicant or suggests that it pertains to him. Therefore, 
they are also given no probative weight. 

Next, the applicant submitted a photocopy of a DMV card issued on October 20, 1987, a student 
identification card from the Venice community Adult School for the academic year 1987-88, and 



photocopies of airmail envelopes with illegible postmarks. Additional evidence of physical 
presence includes a photocopy of a police summons issued by the Los Angeles Police 
Department on August 7, 1988, for a traffic violation, and a 1988 rental receipt. 

Although some of the documentary evidence appears to indicate that the applicant was 
physically present in the United States during part or some of requisite period, none of it covers 
all of the qualifying period. To meet his or her burden of proof, an applicant must provide 
evidence of eligibility apart from the applicant's own testimony. 8 C.F.R. 5 245a.2(d)(6). 

Despite the submission of a substantial amount of documentary evidence in response to the RFE, 
the majority of it is not relevant to the issue of entry, physical presence, and continuous residence 
because it falls outside of, or only refers to some or part of the qualifying period. Thus, the 
applicant failed to meet his burden of proof to establish eligibility for temporary resident status. 

The applicant is, therefore, ineligible for temporary resident status under section 245A of the Act 
on this basis. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility 


