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Immigration and Nationality Act, as amended, 8 U.S.C. 5 1160 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. If your appeal was sustained, or if your case was remanded 
for further action, you will be contacted. If your appeal was dismissed, you no longer have a case 
pending before this office, and you are not entitled to file a motion to reopen or reconsider your case. 

Perry Rhew 
Chief, Administrative Appeals Office 



DISCUSSION: The Director of the Tucson office denied the application for temporary resident status. 
The matter is now on appeal before the Administrative Appeals Office (AAO). The appeal will be 
dismissed. 

The director denied the application, finding that the applicant was inadmissible, therefore ineligible for 
temporary resident status. The director found that the applicant reentered the United States without 
permission after he had been previously deported and was therefore inadmissible. 

On appeal, counsel for the applicant asserts that the director erred in finding that an applicant under 
Section 210 needs to file a Form 1-212 before reentering after deportation. Counsel also asserts that this 
ground of inadmissibility is inapplicable for applicants for temporary residence undei'section 210 of the 
Immigration and Nationality Act (Act). 

An applicant is ineligible for temporary resident status if he is inadmissible under a provision that may 
not be waived or if inadmissible under a ground that is waivable and has not been waived. 8 C.F.R. 5 
2 10.3(d)(2). 

According to the evidence in the record, the applicant was placed in removal proceedings on September 
22, 1982. He was charged with entering the United States without inspection on September 20, 1982 in 
violation of section 24 1(a)(2) of the Act. On about September 2 1, 1982, the applicant was charged with 
unlawfully aiding and abetting aliens to elude examination and inspection in violation of 8 U.S.C. 5 1325 

Immigration Judge ordered the applicant removed on December 16, 1982. The applicant left the United 
States pursuant to the order of removal on December 17, 1982. On October 21, 1988, the applicant filed a 
Form 1-700, claiming he performed agricultural labor in the United States between May 1985 and January 
1986. The record is clear that the applicant was ordered removed and then left under an order of 
deportation in 1982. According to the applicant, he reentered the United States before May 1985. By 
reentering without permission, and without remaining outside the United States for five consecutive years 
after deportation, he became inadmissible pursuant to section 212(a)(9)(A) of the Act. This ground of 
inadmissibility is waivable; however, the applicant has not filed a waiver application. 

Beyond the decision of the director, the applicant is also inadmissible as an alien smuggler under Section 
212(6)(E) of the Act, 8 U.S.C. 5 1182(6)(E). This ground of inadmissibility may also be waived. For 
this additional reason, the application may not be approved. 

An alien applying for adjustment of status has the burden of proving by a preponderance of the evidence 
that he or she is admissible to the United States under the provisions of section 210(c) of the Act, 
8 U.S.C. 5 1160, and is otherwise eligible for adjustment of status under this section. 8 C.F.R. 
tj 210.3(b)(l). The applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


