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DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Sewices, Inc., et al. v. Ridge, et al., CIV. NO. 
S-86-1343-LICK (E.D. Cal) on January 23, 2004, and Felicity Mary Newman, et al. v. United 
States Immigration and Citizenship Sewices, et al., CIV. NO. 87-4757-WDK (C.D. Cal) on 
February 17, 2004 (CSS/Newman Settlement Agreements), was denied by the director in Los 
Angeles, California. It is now on appeal before the Administrative Appeals Office (AAO). The 
appeal will be dismissed. 

The director denied the application on the grounds that the applicant (1) was convicted of three or 
more misdemeanors committed in the United States and (2) failed to establish that he was 
continuously resident in the United States in an unlawful status from before January 1, 1982 through 
the date of attempted filing during the original one-year application period for legalization that 
ended on May 4,1988. 

On appeal counsel asserts that the applicant has not been convicted of three or more 
misdemeanors committed in the United States and was continuously resident in the United States 
in an unlawful status during the years 1981-1 988. The applicant submits a brief, some additional 
documentation, and copies of other materials already in the record. 

An applicant for temporary resident status under section 245A of the Immigration and 
Nationality Act (the Act) must establish his or her entry into the United States before January 1, 
1982, and continuous residence in the United States in an unlawful status from before January 1, 
1982 through the date the application is filed. See section 245A(a)(2) of the Act, 8 U.S.C. 
fj 1255a(a)(2). The applicant must also establish his or her continuous physical presence in the 
United States since November 6 ,  1986. See section 245A(a)(3) of the Act, 8 U.S.C. 
5 1255a(a)(3). The regulations clarify that the applicant must have been physically present in the 
United States from November 6, 1986 until the date of filing the application. See 8 C.F.R. 
5 245a.2(b)(l) 

For purposes of establishing residence and physical presence under the CSS/Newman Settlement 
Agreements, the term "until the date of filing7' in the regulation at 8 C.F.R. fj 245a.2(b)(l) means 
until the date the applicant attempted to file a completed Form 1-687 application and fee or was 
caused not to timely file during the original legalization application period from May 5, 1987 to 
May 4, 1988. See CSS Settlement Agreement, paragraph 11 at page 6; Newman Settlement 
Agreement, paragraph 1 1 at page 10. 

An alien who has been convicted of a felony or of three or more misdemeanors committed in the 
United States is ineligible for adjustment to lawful temporary resident status. See section 
245A(a)(4)(B) of the Act and 8 C.F.R. 5 245a.2(c)(l). 

As defined in 8 C.F.R. f j 245a.l(o): 

Misdemeanor means a crime committed in the United States, either (1) punishable 
by imprisonment for a term of one year or less, regardless of the term such alien 



actually served, if any, or (2) a crime treated as a misdemeanor under 8 C.F.R. 
5 245a.l(p) [which defines "felony" generally as a crime punishable by 
imprisonment for more than one year, but makes an exception if such an offense 
is defined by the State as a misdemeanor and the sentence actually imposed is one 
year or less]. For purposes of this definition, any crime punishable by 
imprisonment for a maximum term of five days or less shall not be considered a 
misdemeanor. 

The applicant has the burden of proving by a preponderance of the evidence that he or she has 
resided in the United States for the requisite periods, is admissible to the United States under the 
provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. The 
inference to be drawn from the documentation provided shall depend on the extent of the 
documentation, its credibility and amenability to verification. See 8 C.F.R. 5 245a.2(d)(5). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[tlruth is to be determined 
not by the quantity of evidence alone but by its quality." Id. Thus, in adjudicating the application 
pursuant to the preponderance of the evidence standard, the director must examine each piece of 
evidence for relevance, probative value, and credibility, both individually and within the context 
of the totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the applicant submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant has satisfied the standard of proof. See U.S. v. Cardozo-Fonseca, 
480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 percent probability of 
something occurring). If the director can articulate a material doubt, it is appropriate for the 
director to either request additional evidence or, if that doubt leads the director to believe that the 
claim is probably not true, deny the application. 

The regulations provide an illustrative list of documents - which includes affidavits and "any 
other relevant document" - that the applicant may submit as evidence of continuous residence in 
the United States during the requisite period under section 245A of the Act. See 8 C.F.R. 

245a.2(d)(3)(vi)(L). 

The applicant, a native of Mexico who claims to have lived in the United States since February 
1981, filed his application for temporary resident status under section 245A of the Act (Form 
I-687), together with a Form 1-687 Supplement, CSSNewman (LULAC) Class Membership 
Worksheet, on April 15,2005. 

On June 14, 2007, the director issued a Notice of Intent to Deny (NOID) the application. The 
director listed four "arrests and/or convictions" of the applicant in California in the years 1981, 
1983, 1990, and 1997, based on "Service records referencing pertinent court dispositions, DMV 
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legal history abstracts, and other criminal records," and concluded that the applicant had been 
convicted of three or more misdemeanors committed in the United States, making him ineligible 
for temporary resident status. The director also reviewed the documentation submitted as 
evidence of the applicant's continuous residence in the United States during the years 198 1 - 
1988, cited various discrepancies and the overall insufficiency of the evidence, and concluded 
that it did not establish the applicant's continuous residence during the requisite time period. 
The director granted the applicant 30 days to submit additional evidence. 

On July 18, 2007, the director issued a Notice of Decision denying the application. The director 
indicated that the applicant had not responded to the NOID during the 30-day period allowed and 
denied the application for the reasons stated in the NOID. Counsel thereupon submitted 
evidence that a timely response had indeed been submitted, and the director reopened the case by 
Service motion on July 3 1,2007. 

The director issued Requests for Evidence (RFEs) on August 6 and October 16, 2007, advising 
the applicant to submit additional evidence of his arrestlcriminal record and a Social Security 
statement demonstrating his employment history. The applicant responded to both RFEs, after 
which the director issued another Notice of Decision on November 21, 2007, once again denying 
the application for failure to overcome the grounds for denial set forth in the NOID. In 
particular, the director determined that the applicant had been convicted of three or more 
misdemeanors committed in the United States and had failed to submit credible and sufficient 
evidence of his continuous residence in the United States during the years 198 1 - 1988. 

Counsel filed a timely appeal (Form 1-694) on December 20, 2007, accompanied by a brief, 
some additional documentation, and copies of other materials already in the record. Counsel 
asserts that the applicant was only convicted of two misdemeanors in California, one of which 
was later dismissed, and is therefore not ineligible for temporary resident status based on his 
criminal record. Counsel also asserts that the documentation of record is sufficient to establish 
the applicant's continuous residence in the United States during the requisite years of 198 1 - 1988. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The documentation of record clearly shows that the applicant was convicted of two 
misdemeanors in the State of California. They include the following: 

On February 13, 1991, in the Municipal Court of Compton, the applicant was 
convicted of violating section 648 of the California Penal Code (PC), a 



misdemeanor offense committed on November 18, 1990, and was sentenced to 30 

On April 28, 1998, in the Municipal Court of Compton, the applicant was 
convicted of violating section 23152(B) of the California Vehicle Code (VC), a 
misdemeanor offense committed on September 22, 1997, and was sentenced to 
three days in jail and three years probation \- 

On June 26, 2001, after completion of the probationary period, the court issued an 
order setting aside the conviction under VC section 23152(B) and dismissing the 
criminal complaint in accordance with PC section 1203.4. 

Counsel argues that the dismissal of the second offense pursuant to PC section 1203.4 reduces 
the applicant's convictions to one. The AAO does not agree. PC section 1203.4 gives California 
judges the discretion to expunge a conviction after a defendant is no longer on probation. Such 
action does not represent a finding of innocence, however, and the conviction can be pleaded and 
proved anew if the defendant is later prosecuted for another offense. 

Section 101(a)(48))A) of the Immigration and Nationality Act (INA), 8 U.S.C. 5 1101(a)(48(A), 
defines "conviction" as follows: 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt 
of the alien entered by a court or, if adjudication of guilt has been withheld, where 
- (i) a judge or jury has found the alien guilty or the alien has entered a plea of 
guilty or nolo contendere or has admitted sufficient facts to warrant a finding of 
guilt, and (ii) the judge has ordered some form of punishment, penalty, or restraint 
on the alien's liberty to be imposed. 

Under the statutory definition of "conviction" at section 101(a)(48)(A) of the INA, no effect is to 
be given in immigration proceedings to a state action which purports to reduce, expunge, 
dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or 
conviction by operation of a state rehabilitative statute. See Matter of Roldan, 22 I&N Dec. 5 12 
(BIA 1999). Any subsequent rehabilitative action that overturns a state conviction, other than on 
the merits or for a violation of constitutional or statutory rights in the underlying criminal 
proceedings, is ineffective to expunge a conviction for immigration purposes. Id. at 523, 528. 
See also Matter of Rodriguez-Ruiz, 22 I&N Dec. 1378, 1379 (BIA 2000) (conviction vacated 
under a state criminal procedural statute, rather than a rehabilitative provision, remains vacated 
for immigration purposes). In Matter of Pickering, a more recent precedent decision, the Board 
of Immigration Appeals reiterated that if a court vacates a conviction for reasons unrelated to a 
procedural or substantive defect in the underlying criminal proceedings, the alien remains 
"convicted" for immigration purposes. See Matter of Pickering, 23 I&N Dec. 621, 624 (BIA 
2003). 



Thus, the applicant has been convicted for immigration purposes in the State of California under 
VC section 23 152(B), as well as under PC section 648. 

In the NOID of June 14, 2007, the director listed two other misdemeanor "arrests andlor 
convictions" of the applicant, based on U.S. Citizenship and Immigration Services (USCIS) 
records, for violations of section 23 152(A) of the California Vehicle Code in August 1981 and 
August 1983. In the RFEs on August 6 and October 16, 2007, the applicant was advised to 
submit final original court certified disposition(s) of two additional arrests in 1999 and 2002, or 
proof that they had been dropped, and a complete certified copy of a report on the applicant by 
the California Department of Justice, Bureau of Criminal Identification. 

The various court records submitted by the applicant indicate that the two additional charges 
identified in the RFEs were subsequently dismissed. The court records do not refer to any arrests 
or convictions in 1981 or 1983. The report from the California Department of Justice, Bureau of 
Criminal Identification and Information, dated April 20, 2007, confirms the applicant's arrest in 
1990 and conviction in 1991 for a violation of PC section 648. The report does not identify any 
other arrests or convictions for the applicant in California, which is consistent with the state's 
dismissal in 2001 of his vehicle code conviction from 1998. 

Based on the foregoing documentation, the AAO determines that the applicant has met his 
burden of proof, by a preponderance of the evidence, that he was not convicted of any vehicle 
code violations in 1981 or 1983, or any additional violations of California law. Thus, as far as 
the record shows the applicant has only been convicted of two misdemeanors in the State of 
California. Since two misdemeanor convictions do not make an alien @so facto ineligible for 
temporary resident status under section 245A(a)(4)(B) of the Act, the AAO will withdraw that 
ground for denial of the application. 

As evidence of his continuous residence in the United States during the years 1981-1988, the 
applicant has submitted the following documentation: 

A series of affidavits and declarations, dated between 1990 and 2007, from 
individuals who claim to have lived or worked with the applicant, prepared his 
income taxes during the 1980s, or otherwise known the applicant during those 
years. 

Photocopies of two letter envelopes with postmark dates of June 4, 1985, and 
May 9, 1986. 

Two letters dated in 1989 from the president and office manager, respectively, of 
A & S Wood Turning in Gardena, California, and American Synapse Inc. 
(location unidentified), stating that the applicant was employed by those 
businesses from May 16, 1981 to May 8, 1982, and from May 21, 1984 to 
April 26, 1987, respectively. 



The affidavits and declarations from individuals who claim to have known the applicant in 
California during the 1980s all have minimalist formats with little personal input by the authors. 
Considering how long each of these individuals claims to have known the applicant, it is 
remarkable how little information they provide. The authors offer few if any details about the 
applicant's life in the United States during the 1980s, and the extent of their interaction with him 
over the years. Some of the applicants claim that they knew the applicant in the United States in 
1979 and 1980, which conflicts with the applicant's own claim to have come to the United States 
for the first time in February 1981. None of the affidavits and declarations is accompanied by 
any documentary evidence of the author's personal relationship with the applicant in the United 
States during the 1980s. In view of these myriad substantive shortcomings, the AAO finds that 
the affidavits and declarations have little probative value. They are not persuasive evidence of 
the applicant's continuous unlawful residence in the United States during the years 198 1 - 1988. 

The photocopied letter envelopes in the record have little evidentiary weight. Since the originals 
were not submitted, it is impossible to verify the authenticity of the envelopes and their postmark 
dates of 1985 and 1986. The AAO notes that the handwriting on the envelopes, ostensibly the 
applicant's since he is identified as the sender, does not appear to match the applicant's signature 
and other handwriting in the current application. 

As for the letters from two individuals who claim to have employed the applicant during the 
years 1981-82 and 1984-87, the regulation at 8 C.F.R. 5 245a.2(d)(3)(i) states that letters from 
employers attesting to an applicant's employment must (1) provide the applicant's address at the 
time of employment; (2) identify the exact period of employment; (3) show periods of layoff; (4) 
state the applicant's duties; (5) declare whether the information was taken from company 
records; and (6) identify the location of such company records and state whether such records 
are accessible, or in the alternative state the reason why such records are unavailable. 

The employment letters in this case do not meet most of these criteria. Neither provides the 
applicant's address at the time of employment, and neither describes the applicant's duties. 
Furthermore, neither letter states whether the information about the applicant was taken from 
company records and whether such records are available for review. No pay statements or tax 
records have been furnished to bolster the applicant's claim of employment at either business. 
Due to the infirmities discussed above, the employment letters have little probative value as 
evidence of the applicant's continuous residence in the United States during the years 1981 to 
1988. 

In the RFE issued on August 6, 2007, the applicant was requested to submit a Social Security 
statement as evidence of his years of employment in the United States. No such document was 
submitted in response to the RFE. 



Based on the foregoing analysis of the evidence, the AAO determines that the applicant has 
failed to establish that he resided continuously in the United States in an unlawful status from 
before January 1, 1982 through the date he attempted to file a Form 1-687 during the original 
one-year application period for legalization that ended on May 4, 1988. Accordingly, the 
applicant is ineligible for temporary resident status under section 245A of the Act. 

For the reasons discussed above, the appeal will be dismissed, and the application denied. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


