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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. If your appeal was dismissed or 
rejected, all documents have been returned to the National Benefits Center. You no longer have a case 
pending before this office, and you are not entitled to file a motion to reopen or reconsider your case. 
If your appeal was sustained or remanded for fwrther action, you will be contacted. 

Perry Rhew 
Chief, Administrative Appeals Office 



DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. 
S-86-1343-LICK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States 
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 
2004, (CSS/Newman Settlement Agreements) was denied by the Director, Houston, Texas, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The director denied the application because the applicant had been convicted of a felony. 

On appeal, counsel asserts the Texas Penal Code (TXPC 5 3 1.03(e)(5)) defines theft as a felony in 
the third degree where the value of the property stolen is more than $20,000 but less than 
$100,000.. Counsel states that the applicant, at best, committed a Class A misdemeanor as he was 
charged with theft of a recorder with a value of more than $200 but less than $10,000. 

An applicant who has been convicted of a felony or three or more misdemeanors in the United 
States is ineligible for adjustment to temporary resident status. Section 245A(a)(4)(B) of the 
Immigration and Nationality Act (the Act); 8 U.S.C. tj 1255a(a)(4)(B). The regulation provides 
relevant definition at 8 C.F.R. 5 245a.2(c)(l). 

"Misdemeanor" means a crime committed in the United States, either (I)  punishable by 
imprisonment for a term of one year or less, regardless of the term actually served, if any; or (2) a 
crime treated as a misdemeanor under 8 C.F.R. tj 245a.l(p). For purposes of this definition, any 
crime punishable by imprisonment for a maximum term of five days or less shall not be considered 
a misdemeanor. 8 C.F.R. 5 245a. 1 (0). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term actually served, if any. There is an exception when the 
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or 
less, regardless of the term actually served. Under this exception, for purposes of 8 C.F.R. fj 245a, 
the crime shall be treated as a misdemeanor. 8 C.F.R. fj 245a.l(p). 

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than 
a purely political offense), or if he admits having committed such crime, or if he admits 
committing an act which constitutes the essential elements of such crime. Section 
2 12(a)(2)(A)(i)(I) of the Act. 

The court documents from the Harris County, Texas District Clerk reflect that on July 19, 1983, 
the applicant was arrested for theft, more than $200, but less than $10,000, a felony in the third 
degree. On August 3, 1983, the applicant entered a plea of guilty, and the applicant was sentenced 
to four years confinement and ordered to pay a fine. - 
On appeal, counsel argues that the applicant's guilty plea which resulted in a felony conviction was 
unconstitutional. The AAO, however, is not the proper forum to determine constitutional issues 



involving the applicant's conviction. Rather, those issues are within the jurisdiction of the judicial 
court. In addition, the AAO may only look to the judicial records to determine whether the person 
has been convicted of the crime, and may not look behind the conviction to reach an independent 
determination concerning guilt or innocence. Pablo v. INS, 72 F.3d 110, 113 (9th Cir. 1995); 
Gouveia v. INS, 980 F.2d 8 14, 8 17 (1 st Cir. 1992); and Matter of Roberts, 20 I&N Dec. 294 (BIA 
199 1). 

Counsel asserts that relief is being filed to cure the unconstitutional plea. However, more two years 
later, no hrther documentation has been presented by either counsel or the applicant. 

The applicant is ineligible for temporary resident status because of his felony conviction. 8 C.F.R. 
§ 245a.2(c)(l). Within the legalization program, there is no waiver available to an alien convicted 
of a felony or three misdemeanors committed in the United States. The crime of theft is a crime 
involving moral turpitude. Matter of Scarpulla, 15 I&N Dec. 139 (BIA 1974). Therefore, the 
applicant's conviction for this offense renders him inadmissible under section 212(a)(2)(A)(i)(I) 
of the Act. 

An alien applying for adjustment of status has the burden of proving by a preponderance of the 
evidence that he or she has resided in the United States for the requisite periods, is admissible to 
the United States under the provisions of section 245A of the Act, and is otherwise eligible for 
adjustment of status. 8 C.F.R. 9 245a.2(d)(5). The applicant has failed to meet this burden: 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


