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DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. 
S-86-1343-LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States 
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 
2004, (CSS/Newman Settlement Agreements) was denied by the Director, Las Vegas, Nevada, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under 
Section 245A of the Immigration and Nationality Act (the Act), and a Form 1-687 Supplement, 
CSS/Newrnan Class Membership Worksheet. The director denied the application, finding that the 
applicant had not met his burden of proof and was, therefore, not eligible to adjust to temporary 
resident status pursuant to the terms of the CSS/Newman Settlement Agreements. This decision 
was based on the director's determination that the applicant had exceeded the forty-five (45) day 
limit for a single absence from the United States as well as the aggregate limit of 180 days for 
total absences from the United States during the requisite period. 

On appeal, counsel puts forth a brief disputing the director's findings. 

An applicant for temporary resident status must establish entry into the United States before January 
1, 1982, and continuous residence in the United States in an unlawfil status since such date and 
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. tj 1255a(a)(2). 

The applicant must also establish that he or she has been continuously physically present in the 
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. tj 1255a(a)(3). 
The regulations clarify that the applicant must have been physically present in the United States 
from November 6, 1986 until the date of filing the application. 8 C.F.R. tj 245a.2(b)(l). An alien 
shall not be considered to have failed to maintain continuous physical presence by virtue of brief, 
casual and innocent absences. Section 245A(a)(3)(B) of the Act. 

"Continuous residence" is defined in the regulation at 8 C.F.R. 5 245a.2(6)(h)(l), as follows: 

Continuous residence. An applicant shall be regarded as having resided continuously 
in the United States if, at the time of filing the application: 

(i) No single absence from the United States has exceeded forty-five (45) days, 
and the aggregate of all absences has not exceeded one hundred and eighty 
(180) days between January 1, 1982, through the date the application for 
temporary resident status is filed, unless the alien can establish that due to 
emergent reasons, his or her return to the United States could not be 
accomplished within the time period allowed. [Emphasis added.] 



The record reflects that the applicant filed his initial Form 1-687 application on or about July 1990. 
In support of the application, the applicant submitted: 1) a letter dated August 23, 1990 from 

in Van Nuys, California, who indicated that he 
has known the applicant since December 1980.; 2) a letter dated August 22, 1990, from 

of Craigs Automotive Repair in Mission Hills, California who indicated that the 
applicant has been employed since June 1989; 3) an affidavit from who indicated 
that he has been a close friend of the applicant since January 1978 and attested to the applicant's 
absence from the United States from May 10, 1987 to May 3 1, 1987; 3) rent receipts dated in 1980 
and 198 1, and a money order receipt dated in 198 1 ; 4) a California Identification Card (ID), which 
expired on the applicant's birthday in 1987'; 5) several Receipts for Registered Mail, PS Form 
3806, dated in 1980 and 1981 ; 6) a letter dated November 15, 1989, from of 
Craigs Automotive Repair, who indicated that he has known the applicant for approximately ten 
years as he has been a co-worker of the applicant; 7) a letter dated October 9, 1989, horn- 

of Randy's Towing, who attested to the applicant's employment and residence in 
the United States in 1978, 1979 and 1980. -ndicated that he and the applicant worked 
together on a daily basis and he has crossed paths with the applicant on a occasional basis since 
198 1 ; and 8) a payment stub from Southern California Gas Company dated December 12, 1975. 

The applicant also provided telephone statements for 1980 and 198 1, and a service statement from 
the Department of Water and Power, City of Los Angeles, reflecting services horn December 1, 
1979 through December 3, 198 1. These docurnents, however, cannot be considered as they were 
either addressed to someone other than the applicant or the applicant's name is not listed. 

Along with his current Form 1-687 application, the applicant presented copies of the docurnents 
previously submitted with his initial Form 1-687 application. 

The director's determination that the applicant had been absent from the United States for over 
45 days was based on the applicant's own testimony in a sworn, signed statement taken at the time 
of his LIFE interview at the Los Angeles legalization office on November 1, 2004, under oath and 
in the presence of an officer of U.S. Citizenship and Immigration Services (USCIS). In his sworn 
statement, the applicant asserted that he first entered the United in February 1971, departed to 
Mexico in 1972, returned to the United States in 1979, departed to Mexico in 1983 and returned to 
the United States in 1988. 

At the time of his legalization interview on August 30, 2006, the applicant recanted his sworn 
statement and indicated that he was present in the United States during 1983 to 1988. The applicant 
indicated that he continued employment at Randy's Towing with the new owner. 

On December 11, 2006, the applicant was advised in writing of the director's intent to deny the 
application. In the notice of intent, the applicant was advised that, due to his absence from the 
United States from 1983 to 1988, he had failed to establish continuous residence in the United 

A regular ID card is valid for a period of six years. As such, the applicant's ID card would 
have been issued sometime in 198 1. See www.dmv.ca.gov/dl/dl - info.htm. 



States. The applicant was also advised that he had not provided any credible evidence to support 
his claim that he continued employment with the new owner of Randy's Towing. 

The applicant, in response, submitted the following photocopied documents: 

A letter dated January 9, 2007, from 
known the applicant since 1979 "wh 
at Randy's ChevrodRandy's Towing in Mission Hills, California." The affiant 
indicated that from 1981 through 1988, he was either working with the applicant or 
visiting him at work at least twice a week. 
An additional letter dated December 29, 2006, from who indicated 
that he owned a gas station in southern California, and that the applicant was in his 
employ as an attendant and night manager from 1979 to 1994. 
A letter dated December 20, 2005, f r o m  who indicated that he 
has personally known the applicant since 1990 and that his grandparents have known - - 

the applicant since 1978. 
- 

A letter dated December 20, 2005, from w h o  indicated that he met 
the applicant at a Chevron gas station in Mission Hills, California in 1985. The 
affiant indicated, "[wle have been good friends and even neighbors at some point 
ever since." 

The director, in denying the application, noted that the affidavits submitted in the response to the 
Notice of Intent to Deny lacked credibility as they contradicted the previously submitted 
affidavits. The director determined that the adverse evidence had not been overcome and the 
applicant had failed to establish continuous residence in the United States during the requisite 
period. Accordingly, on February 2,2007, the director denied the application. 

Counsel, in his brief, argues that the applicant is eligible for adjustment of status based on the 
Legal Immigration Family Equity (LIFE) Act. However, the appeal before the AAO relates to 
an application for status as a temporary resident pursuant to the CSS/Newman Settlement 
Agreements. The AAO will consider the applicable points of counsel's arguments as it applies to 
the CSS/Newrnan Settlement. 

Counsel, on appeal, asserts, in pertinent part: 

The Department asserts that [the applicant] had stated that he returned to the United 
States in 1988. However, [the applicant] did not make this specific statement before 
the Immigration Officer. [The applicant] recalls that the Department showed him his 
signature on a piece of paper. [The applicant] did not know what the paper contained 
as the notary prepared it for him. [The applicant] believes that the notary public who 
prepared his papers must have placed an incorrect date of return. [The applicant] 
recants any statement of departure and return on his form as he asserts that he left 
briefly in 1982 or 1983 for a period of twenty days. 



Counsel provides an affidavit from the applicant who reiterates the above statement. Counsel 
the original letters from and 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The statements issued by the applicant and counsel have been considered. The applicant has 
submitted contemporaneous documents, which tends to corroborate his claim of residence in the 
United States prior to January 1, 1982. However, the AAO does not view the letters discussed 
above as substantive enough to support a finding that the applicant continuously resided in the 
United States during the requisite period as he has presented contradictory and inconsistent 
documents, which undermines his credibility. 

indicated that the applicant was in his employ during the requisite period. 
H o w e v e r , ,  in her letter, indicated that the applicant has been employed since June 
1989. As conflicting statements have been provided, it is reasonable to expect an explanation 
from the affiants in order to resolve the contradictions. However, no statement from either affiant 
has been submitted to resolve the contradicting affidavits. Furthermore, the applicant indicated 
on his Form G-325A, Biographic Information, which accompanied his LIFE application, that he 
was employed by Craigs Auto Repair during 1983 only. The applicant, in affixing his signature 
on the Form G-325A, certified that the information he provided was true and correct. 

The statement o f  has no probative value as he indicated to have met the 
applicant subsequent to the period in question. 

Considering the length of time the remaining affiants claim to have known the applicant - in 
most cases since 1981 - the affiants provide remarkably few details about the applicant's life in 
the United States, such as where he worked and their interaction with him over the years. The 
affiants' statements do not provide detailed accounts of an ongoing association establishing a 
relationship under which the affiants could be reasonably expected to have personal knowledge 
of the applicant's residence, activities and whereabouts during the requisite period. To be 
considered probative, an affiant's affidavit must do more than simply state that an affiant knows 
an applicant and that the applicant has lived in the United States for a specific time period. The 
affidavit must contain sufficient detail, generated by the asserted contact with the applicant, to 
establish that a relationship does in fact exist, how the relationship was established and sustained, 
and that the affiant does, by virtue of that relationship, have knowledge of the facts asserted. The 
affidavits from the affiants do not provide sufficient detail to establish that they had an ongoing 



relationship with the applicant that would permit them to know of the applicant's whereabouts 
and activities throughout the requisite period. 

The applicant, in his affidavit, indicates that since his arrival he only departed the United States 
in 1982 or 1983 for twenty days. However, on his initial Form 1-687 application, the applicant 

- - 

only listed an absence during May 1987. In addition, the applicant presented an affidavit from 
who also attested to the May 1987 absence. 

The places of residence listed on the applicant's initial Form 1-687 application during the 
requisite period do no coincide with the address listed on his current Form 1-687 application. 

Doubt cast on any aspect of an applicant's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence. It is incumbent upon an applicant to resolve any 
inconsistencies in the record by independent objective evidence, and attempts to explain or 
reconcile such inconsistencies, absent competent objective evidence pointing to where the truth, in 
fact, lies, will not suffice. Matter of Ho, 19 I. & N. Dec. 5 82 (BIA 1 988). 

The absence of sufficiently detailed documentation to corroborate the applicant's claim of 
continuous residence for the entire requisite period seriously detracts from the credibility of his 
claim. Pursuant to 8 C.F.R. 5 245a.2(d)(5), the inference to be drawn from the documentation 
provided shall depend on the extent of the documentation, its credibility and amenability to 
verification. Given the applicant's reliance upon documents with minimal probative value, it is 
concluded that the evidence submitted fails to establish continuous residence in an unlawful 
status in the United States during the requisite period. 

Although emergent reason is not defined in the regulations, Matter of C-, 19 I. & N. Dec. 808 
(Comm. 1988) holds that emergent means "coming unexpectedly into being." In other words, 
the reason must be unexpected at the time of departure from the United States and of sufficient 
magnitude that it made the applicant's return to the United States more than inconvenient, but 
virtually impossible. There is no evidence to indicate that an emergent reason delayed the 
applicant's return to the United States within the required 45-days period. The applicant's 
prolonged absence would appear to have been a matter of personal choice, not a situation that 
was forced upon him by unexpected events. 

The applicant's prolonged absence during the requisite period interrupted his "continuous 
residence" in the United States. Therefore, the applicant has failed to establish that he resided in the 
United States in an continuous unlawfbl status from before January 1, 1982 though the date he 
attempted to file his application. 

An alien applying for adjustment of status has the burden of proving by a preponderance of 
evidence that he or she has continuously resided in an unlawful status in the United States from 
prior to January 1, 1982 through the date of filing, is admissible to the United States under the 
provisions of section 245A of the Act, 8 U.S.C. 5 1255a, and is otherwise eligible for adjustment of 
status. 8 C.F.R. 5 245a.2(d)(5). Due to the absence, the applicant did not continuously reside in the 
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United States for the requisite period. The applicant is, therefore, ineligible for temporary 
resident status under section 245A of the Act on this basis. 

The appeal will be dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for dismissal. 

It is noted that the applicant filed a Form 1-485 application under the LIFE 
Act. The appeal to that application has been summarily dismissed. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


