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DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in ~atholic '~ocia1 Services, Inc., et al., v. Ridge, et al., CIV. NO. 
S-86-1343-LKK (E.D. Cal) January 23,2004, and Felicity Mary Newman, et al., v. United States 
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 
2004, (CSSINewrnan Settlement Agreements) was denied by the Director, New York, New 
York, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under 
Section 245A of the Immigration and Nationality Act (Act), and a Form 1-687 Supplement, 
CSS/Newman Class Membership Worksheet. The director determined that the applicant had not 
established by a preponderance of the evidence that he had continuously resided in the United 
States in an unlawful status for the duration of the requisite period. The director denied the 
application, finding that the applicant had not met his burden of proof and was, therefore, not 
eligible to adjust to temporary resident status pursuant to the terms of the CSS/Newman 
Settlement Agreements. 

On appeal, counsel asserted that the applicant maintains he is eligible for the benefit being 
sought. Counsel asserted that the applicant has never departed the United States since his entry 
in 1980. Counsel asserted that the applicant intends to submit additional records from the New 
York City Schools and private schools he attended to strengthen his claim. Counsel asserted 
that the applicant never misrepresented any facts in order to obtain a benefit. Counsel asserted 
that a brief would be submitted within 30 days. However, more than two years later, no 
additional correspondence has been presented by either counsel or the applicant. 

An applicant for temporary resident status must establish entry into the United States before January 
1, 1982, and continuous residence in the United States in an unlawful status since such date and 
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. $ 1255a(a)(2). 

The applicant must also establish that he or she has been continuously physically present in the 
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. $ 1255a(a)(3). 
The regulations clarify that the applicant must have been physically present in the United States 
from November 6, 1986 until the date of filing the application. 8 C.F.R. $ 245a.2(b)(l). 

For purposes of establishing residence and presence in accordance with the regulation at 8 C.F.R. 
8 245a.2(b), "until the date of filing" shall mean until the date the alien attempted to file a 
completed Form 1-687 application and fee or was caused not to timely file, consistent with the 
class member definitions set forth in the CSSINewman Settlement Agreements. Paragraph 11, 
page 6 of the CSS Settlement Agreement and paragraph 11, page 10 of the Newman Settlement 
Agreement. 

An alien applying for adjustment of status has the burden of proving by a preponderance of the 
evidence that he or she has resided in the United States for the requisite periods, is admissible to the 
United States under the provisions of section 245A of the Act, and is otherwise eligible for 



adjustment of status. The inference to be drawn from the documentation provided shall depend on 
the extent of the documentation, its credibility and amenability to verification. See 8 C.F.R. 
5 245a.2(d)(5). 

Although the regulation at 8 C.F.R. $245a.2(d)(3) provides an illustrative list of 
contemporaneous documents that an applicant may submit in support of his or her claim of 
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the 
submission of any other relevant document including affidavits is permitted pursuant to 8 C.F.R. 
5 245a,2(d)(3)(vi)(L). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[tlruth is to be determined not 
by the quantity of evidence alone but by its quality." Id. Thus, in adjudicating the application 
pursuant to the preponderance of the evidence standard, the director must examine each piece of 
evidence for relevance, probative value, and credibility, both individually and within the context 
of the totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the applicant submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant or petitioner has satisfied the standard of proof. See US. v. 
Cardozo-Fonseca, 480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 
percent probability of something occurring). If the director can articulate a material doubt, it is 
appropriate for the director to either request additional evidence or, if that doubt leads the 
director to believe that the claim is probably not true, deny the application or petition. 

At issue in this proceeding is whether the applicant has submitted sufficient credible evidence to 
meet his burden of establishing continuous unlawful residence in the United States during the 
requisite period. Here, the applicant has failed to meet this burden. 

The record reflects that on December 21, 2005, a Form 1-130, Petition for Alien Relative, was 
filed on behalf of the applicant by his spouse. Accompanying the Form 1-130 is a Form 1-485 
application and a Form G-325A, Biographic Information, signed by the applicant on October 12, 
2005.' The applicant indicated on the Form G-325A that he resided in his native country, 
Jamaica, from 1976 to 1982. 

In an attempt to establish continuous unlawful residence in the United States since prior to January 
1, 1982, the applicant submitted: 

A printout from the New York City Public Schools reflecting an admission date of 
September 15, 1982. 

' The Forms I- 130 and 1-485 were denied on September 18,2006. 



An affidavit from who indicated that she first met the applicant through 
his mother in September 1981 and that the applicant has continuously resided in the 
United States since that time. The affiant based her knowledge on the fact that she and 
the applicant's mother became close friends and the mother informed her of the 
applicant's immigration matters. 

An affidavit from the applicant's mother, who attested to the 
applicant's arrival in the United States on June 10 1980. The affiant indicated that the 
applicant resided with her at I, Bronx, New York and in September 
1981, he attended New York City public school. The affiant indicated that in March 
1988, she attempted to file an application for temporary residence, but it was rejected 
because she departed the country and returned without inspection after January 1982. 
The affiant indicated that at the time she attempted to file her application, the applicant 
was residing with her a t ,  Brooklyn, New York. 

On his Form 1-687 application, the applicant claimed to have resided at -~ 
Bronx, New York from June 1980 to September 1983; in Miami, Florida from September 1983 to 
October 1985; and a t ,  Brooklyn, New York from September 1983 to June 
1991. 

At the time of his interview on November 7, 2006, the applicant informed the interviewing officer 
that he resided on from 1980 to 19'83, in Miami, Florida fi-om 1984 to 1986: and on 

f r o m  1986 to 1991. 

On May 17,2007, the director issued a Notice of Intent to Deny, which advised the applicant of the 
contradicting information indicated on his Form G-325A regarding his residence during the 
requisite period. The director also advised the applicant of his claim not to have departed the United 
States since his June 1980 entry; however, on his Form 1-687 Supplement, he had indicated that he 
had departed the United States during the requisite period. 

Counsel, in response, indicated that it was the applicant's mother not the applicant that departed the 
United States during the requisite period and, therefore, the applicant's testimony remained without 
contradiction. 

In adjudicating the Form 1-687 application on the basis of whether the applicant had established 
continuous residence in the United States for the requisite period, the director treated the 
applicant as a class member. In addition, as questions one through three of the Form 1-687 
Supplement also pertain to an applicant's spouse or parent, coupled with the fact the applicant 
indicated that he had not traveled outside of the United States, and his parent had acknowledged 
a departure during the period in question, it is determined that the applicant derived class 
membership through his mother. Therefore the director's finding regarding this issue will be 
withdrawn. 



In regards to the Form G-325A, counsel asserted that the information on the form is incorrect 
"due to a clerical error by the clerk who was paid to type the information in the forms." 

Counsel's assertion is without merit as the Form 1-485 application does not reflect that anyone 
other than the applicant completed the application, as no information is listed in Part 5 of the 
application; Part 5 of the application requests the name, address and signature of the person 
preparing the form. The applicant, in affixing his signature on the form, certified that the 
information he provided was true and correct. 

The director determined that the applicant had failed to submit sufficient credible evidence 
establishing his continuous residence in the United States since prior to January 1, 1982, and, 
therefore, denied the application on June 19,2007. 

The statements issued by counsel have been considered. However, the documents discussed above 
do not support a finding that the applicant entered the United States prior to January 1, 1982, and 
resided since that date through the date he attempted to file his application. 

The printout from the New York City Public Schools only serves to establish that the applicant 
was admitted to the New York City Public Schools on September 15, 1982. There is a 
signification portion of time that has not been accounted for as the transcript only attests to the 
applicant's being admitted to the first grade in September 1982 and to the eighth and ninth 
grades in 1989 and 1990. The high school transcript submitted only serves to establish that the 
applicant attended Mount Vernon High School from 199 1 to 1995 as the section on the transcript 
that asked for the "Previous Secondary School Attended" was left blank. 

At the time the Form 1-687 application was submitted, counsel indicated that evidence of the 
applicant's school attendance prior to September 1982 would be sent under separate cover. To date, 
however, no further evidence has been submitted by either counsel or the applicant. The 
applicant's mother indicated that the applicant attended school in New York City from 
September 198 1 ; however, no evidence has been submitted to corroborate this assertion. 

The applicant claims that he resided in Miami, Florida from 1984 to 1986, but he has not 
provided any credible evidence to support his claim. Simply going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Furthermore, the applicant's 
mother, in her affidavit, makes no mention of the applicant residing in Miami, Florida. 

Considering the length of time claims to have known the applicant, the affiant 
provides no details about the applicant's life in the United States, such as where he resided, the 
schools he attended and her interaction with him over the years. 

It is incumbent upon the applicant to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
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unless the applicant submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591 -92 (BIA 1988). 

These inconsistencies raise serious questions regarding the authenticity of the affidavits 
submitted with the Form 1-687 application and tend to establish that the applicant utilized the 
affidavits in a fraudulent manner in an attempt to support his claim of continuous residence in the 
United States prior to January 1, 1982. The Form G-325A undermines the credibility of the 
applicant's claim to have continuously resided in the United States during the period in question 
and, therefore, it is concluded that he has failed to establish by a preponderance of the evidence 
that he has continuously resided in an unlawful status in the United States for the requisite period 
as required under both 8 C.F.R. 5 245a.2(d)(5) and Matter of E- M--, supra. The applicant is, 
therefore, ineligible for temporary resident status under section 245A of the Act on this basis. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

An applicant who has been convicted of a felony or three or more misdemeanors in the United 
States is ineligible for adjustment to temporary resident status. Section 245A(a)(4)(B) of the 
Immigration and Nationality Act (the Act); 8 U.S.C. 5 1255a(a)(4)(B). The regulation provides 
relevant definition at 8 C.F.R. 245a.2(c)(l). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term actually served, if any; or (2) a 
crime treated as a misdemeanor under 8 C.F.R. $ 245a.l(p). For purposes of this definition, any 
crime punishable by imprisonment for a maximum term of five days or less shall not be considered 
a misdemeanor. 8 C.F.R. 5 245a. l(o). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term actually served, if any. There is an exception when the 
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or 
less, regardless of the term actually served. Under this exception, for purposes of 8 C.F.R. 5 245a, 
the crime shall be treated as a misdemeanor. 8 C.F.R. 5 245a.l(p). 

The FBI report dated October 4, 2006, reflects that the applicant was arrested by the Rockville 
Police Department in Maryland on June 13, 1996, for theft and on August 22, 1996, for 
possession of a concealed deadly weapon and a bench warrant for failure to appear. The final 
outcome of the each arrest is unknown as the court dispositions were not made available to U.S. 
Citizenship and Immigration Services. 



The record contains court dispositions from the Mount Vernon City Court and the Criminal 
Court for the County of Bronx, which reflect the following offenses in the state of New York: 

1. On January 6, 1993, the applicant pled guilty to operating a motor vehicle without a 
license, a violation of vehicle traffic law 509.1. - 

2. On May 10, 1995, the applicant pled guilty to aggravated unlicensed operation of a 
motor vehicle in the 3rd degree, a violation of vehicle traffic law, 5 1 1.1A. - - 

3. In 1995, the applicant was arrested for criminal trespassing in the 3rd degree; 
however, no charges were filed. - 

4. On March 25 1998, the trespass in the 3rd degree, a 
violation of penal law 140.05. 

5. In 2000, the applicant a weapon with intent to 
physically penal law 120.05. On August 23,2000, the case was 
dismissed. 

6. On September 7, 2001, the applicant pled guilty vehicle without 
a license, a violation of vehicle traffic law 509.1. 

7. On October 11, 2001, the applicant pled guilty to disorderly conduct, a violation of 
penal law 240.20. - 

8. On May 23, 2002, the applicant was arrested for operating a motor vehicle without a 
license: a violation of vehicle traffic law 509.1 and aggravated unlicensed operation 
of a motor vehicle, a violation of vehicle traffic la; 5 1 1. On June 14, 2002, the 
charges were dismissed by the district attorney. - 

Disorderly conduct and operating a motor vehicle without a license are classified "violations" by the 
state of New York. According to section 10.00(3) of the New York State Penal Law, "violation" 
means an offense that can carry a possible sentence of imprisonment for up to fifteen days. 
Consequently, for immigration purposes, these offenses are considered a "misdemeanor" as defined 
by 8 C.F.R. 5 245.1(0). 

The applicant is ineligible for temporary resident status because he has been convicted of at least 
three misdemeanors. 8 C.F.R. 5 245a.2(c)(l). Within the legalization program, there is no waiver 
available to an alien convicted of a felony or three misdemeanors committed in the United States. 

An alien applying for adjustment of status has the burden of proving by a preponderance of the 
evidence that he or she has resided in the United States for the requisite periods, is admissible to 
the United States under the provisions of section 245A of the Act, and is otherwise eligible for 
adjustment of status. 8 C.F.R. 5 245a.2(d)(5). The applicant has failed to meet this burden. 

The appeal will be dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for dismissal. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


