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DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. 
S-86-1343-LKK (E.D. Cal) January 23,2004, and Felicity Mary Newman, et al., v. United States 
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 
2004, (CSS/Newrnan Settlement Agreements) was denied by the Director, New York, New 
York, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under 
Section 245A of the Immigration and Nationality Act (Act), and a Form 1-687 Supplement, 
CSS/Newman Class Membership Worksheet. The director determined that the applicant had not 
established by a preponderance of the evidence that he had continuously resided in the United 
States in an unlawful status for the duration of the requisite period. The director denied the 
application, finding that the applicant had not met his burden of proof and was, therefore, not 
eligible to adjust to temporary resident status pursuant to the terms of the CSS/Newman 
Settlement Agreements. 

On appeal, counsel argues that the denial is capricious and without cogent reason. Counsel 
asserts that the director did not address or consider the evidence submitted by the applicant. 
Counsel asserts that it is unreasonable to demand that the applicant substantiate his 1981 entry 
which was without inspection. Counsel asserts that the affidavits submitted are credible and 
verifiable. 

An applicant for temporary resident status must establish entry into the United States before January 
1, 1982, and continuous residence in the United States in an unlawfhl status since such date and 
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. § 1255a(a)(2). 

The applicant must also establish that he or she has been continuously physically present in the 
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. fj 1255a(a)(3). 
The regulations clarify that the applicant must have been physically present in the United States 
from November 6, 1986 until the date of filing the application. 8 C.F.R. 245a.2(b)(l). 

For purposes of establishing residence and presence in accordance with the regulation at 8 C.F.R. 
tj 245a.2(b), "until the date of filing" shall mean until the date the alien attempted to file a 
completed Form 1-687 application and fee or was caused not to timely file, consistent with the 
class member definitions set forth in the CSS/Newman Settlement Agreements. Paragraph 11, 
page 6 of the CSS Settlement Agreement and paragraph 1 1, page 10 of the Newman Settlement 
Agreement. 

An alien applying for adjustment of status has the burden of proving by a preponderance of the 
evidence that he or she has resided in the United States for the requisite periods, is admissible to the 
United States under the provisions of section 245A of the Act, and is otherwise eligible for 
adjustment of status. The inference to be drawn from the documentation provided shall depend on 
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the extent of the documentation, its credibility and amenability to verification. See 8 C.F.R. 
$245a.2(d)(5). 

Although the regulation at 8 C.F.R. 5 245a.2(d)(3) provides an illustrative list of 
contemporaneous documents that an applicant may submit in support of his or her claim of 
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the 
submission of any other relevant document including affidavits is permitted pursuant to 8 C.F.R. 
5 245a.2(d)(3)(vi)(L). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[tlruth is to be determined not 
by the quantity of evidence alone but by its quality." Id. Thus, in adjudicating the application 
pursuant to the preponderance of the evidence standard, the director must examine each piece of 
evidence for relevance, probative value, and credibility, both individually and within the context 
of the totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant or petitioner has satisfied the standard of proof. See US. v. 
Cardozo-Fonseca, 480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 
percent probability of something occurring). If the director can articulate a material doubt, it is 
appropriate for the director to either request additional evidence or, if that doubt leads the 
director to believe that the claim is probably not true, deny the application or petition. 

The regulation at 8 C.F.R. $ 245a.2(d)(3)(i) states that letters from employers attesting to an 
applicant's employment must: provide the applicant's address at the time of employment; 
identify the exact period of employment; show periods of layoff; state the applicant's duties; 
declare whether the information was taken from company records; and identify the location of 
such company records and state whether such records are accessible or in the alternative state the 
reason why such records are unavailable. 

At issue in this proceeding is whether the applicant has submitted sufficient credible evidence to 
meet his burden of establishing continuous unlawful residence in the United States during the 
requisite period. Here, the applicant has failed to meet this burden. 

The record reflects that on April 14, 1998, the applicant, in a sworn statement, taken at the 
Washington, D.C. Dulles International Airport, indicated that his spouse had only visited the 
United States in 1990 for six months. 

On his application, the applicant indicated that he had two children who were born in Pakistan on 
November 17, 1985 and July 16, 1987, and that he had only departed the United States on May 
10, 1987. 



In an attempt to establish continuous unlawful residence in the United States since prior to January 
1, 1982, the applicant submitted: 

Affidavits from a relative, w h o  attested to the applicant's 
residences in Brooklyn, New York from April 1981 to December 1986. The affiant 
indicated that he provided the applicant with food and accommodation from February 
198 1 to February 1983 before the applicant's move to - 
Affidavits from - who attested to the applicant's residence in 
Hazlet, New Jersey from January 1987 to October 1989. The affiant indicated that he 
was a friend of the applicant and "lived in same town during study, visited each other 
family." The affiant indicated that he is the manager at Red Star Grocers, Inc. in 
Brooklyn, New York and attested to the applicant's employment as a salesman from 
April 198 1 to September 1986. 
A letter dated June 30, 1990, from assistant manager at Red Star 
Grocers Inc., who indicated that the applicant "often purchase News Papers magazines 
and Grocery during the period from Feb 198 1 to Dec 1986." 
A letter dated November 6, 1989, from president of 786 
Auto Repair Center, Inc. in Brooklyn, New York, who indicated that the applicant was 
in his employ as an apprentice technician mechanic from November 1986 to October 

- - 

1989. 
An affidavit from who attested to the applicant's residence in the 
United States since February 1981 and to his absence from May 10, 1987 to June 15, 
1987. 
A letter dated June 30, 1990, f r o m  president and chief minister of United 
American Muslim Association of N.Y. Inc. in Brooklyn, New York, who indicated that 
that applicant often prayed at the Mosque from April 198 1 to September 1989. 
Letters dated June 30, 1990, and June 25, 2004, from - former 
secretary of Muslim Community Center of Brooklyn, Inc., who indicated that the 
applicant has been participating in Friday congregations since February 1982. 
A letter dated March 29,2003, from of Muslim Community Center of 
Brooklyn, Inc., who indicated that the applicant has been participating in prayers, 
religious hnctions, Eid prayer and social activities since February 1985. 
A letter dated July 5, 2004, from , secretary general of Muslim 
Community Center of Brooklyn, Inc., who indicated that the applicant has been 
participating in Friday prayers since 1982. 
Affidavits from d who indicated that they 
met the a licant in 1985 and attested to the applicant's residence in Brooklyn, New 
York at Mr. indicated that he first met the applicant in 
December 1985 and that he and the applicant often met on weekends and discussed how 
to start a business jointly. Mr. n d i c a t e d  that he often met the applicant at the 
Muslim Community Center during religious services and they visited each other's 
homes. 
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who indicated that he visited the 
in December 1983. The affiant indicated that he and 

the amlicant still visit each other re~ularlv. - - L~ =--.- --. . ~ - - - -  - - 
o - - - - - - - J  - 

Affidavits f r o m ,  who attested to the applicant's residence in the 
United States since 0;tober 198 1. The applicant indicated that he first met the applicant 
at a dinner ~ a r t v  in November 1981 at k s  friend's - home at 

Brooklyn, New York. The affiant indicated that he and the 
applicant has remained in touch and get together at religious and ethnic festivals. 
An affidavit from he met the applicant in 
August 1985 in Br The affiant indicated that 
he has remained friends with the applicant since that time. 
Several envelopes addressed to the applicant in Brooklyn, New York. 
Several receipts dated during the requisite period 
Affidavits from several affiants who indicated that they accompanied the applicant to the 
Immigration and Naturalization Service Office on July 14 and 16, 1987. 

On July 25,2006, the director issued a Notice of Intent to Deny, which advised the applicant that: 1) 
he failed to provide evidence of his entry in 198 1 through Tijuana, Mexico; 2) according to the New 
York State Department of State Division of Corporations, Red Star Grocers Inc. and 786 Auto 
Repair Center Inc., registered on April 8, 1983 and January 12, 1989, respectively and, therefore, he 
could not have worked for either entity during the period claimed on the employment letters; 3) the 
receipts from Olgun Furnishing Corp. and Jacobs Outfitters Inc., dated June 23, 1982 and 
September 16, 1982, respectively listed a telephone number with the area code "7 18;" however, the 
"71 8" area code did not come into existence until September 1, 1984; 4) the affidavits from the 
affiant were not credible as no evidence was provided establishing that the affiant was residing in 
the United States during the statutory period; and 5) his claim to have only departed the United 
States in May 1987 was not credible as he has children who were born in November 1985 and 
July 1987 in Pakistan, and he did not disclose these absences on his application. 

The director, in issuing her Notice of Intent to Deny, also drew extensively from the questions 
and answers provided at the time of the applicant's LIFE interview on October 10, 2003. 
However, neither the interviewing officer's notes nor a signed statement executed by the 
applicant corroborating the interviewing officer's questions, which would further impact 
adversely on the applicant's credibility, were incorporated into the record. Consequently, the 
director's finding that the applicant's oral testimony of October 10, 2003, was inconsistent with 
other information in the record is withdrawn. 

The applicant was given 30 days in which to submit a rebuttal. The director, in denying the 
application on July 17, 2007, noted that the applicant did not submit a response to the notice 
within the time allotted. A review of the record, however, reflects that a response was received 
prior to the issuance of the director's decision. As such, the response will be considered on 
appeal. 



Counsel, in response, asserted that it was unreasonable to demand the applicant to provide 
evidence or corroboration of his illegal entry into the United States. Counsel asserted that at the 
time of applicant's interview, he was not asked any questions regarding his wife's visit to the 
United States. Counsel asserted that the wife visited the applicant in the United States in 1985 
and as evidence submitted several photos of the applicant's wife and child taken in 1985 in the 
United States along with Arntrak and White House tour tickets and a statement from the 
applicant. Regarding the applicant's sworn statement of April 14, 1998, counsel asserted, 
"applicant was never asked if that was the only visit of his wife to the United States." Counsel 
asserted that the director only mentioned one part of the 1998 statement that supported the intent 
to deny notice and did not address the other parts of the sworn statement that supported the 
applicant's residence claim. Counsel asserted that the affidavits contained current addresses and 
phone numbers of the affiants and at least four of the affiants provided driver licenses, resident 
alien card and a copy of a United States passport to establish their identity. Counsel asserted 
that without contacting the affiants, it was unfair to state that the affidavits were not credible. 
Counsel asserted that the director did not consider the receipt from Kabat Variety Stores dated 
February 16, 1983 with a 2 12 area code. 

The applicant, in his statement, asserted that he did not have a valid visa or any legal 
documentation to enter the United States in 1981 because the alien smuggler took all his papers 
from him while in Mexico. Regarding his employment during the requisite period at Red Star 
Grocers and 786 Auto Repair Center Inc, the applicant asserted, in pertinent part: 

I started working at the grocery store in April 1981 when it was owned by Mr. 
brother. Later it was sold to a relative o f  and the new owner 

kept the old staff and mana er and changed the name to Red Star Grocers. When I 
requested a job letter from g in 1990, he provided me that on Red Start 
Grocers letterhead. 

Regarding his employment at 786 Auto Repair Center Inc., the applicant provided an incomplete 
statement, which indicated as follows: 

I started working at an auto mechanic shop in 1986. It was owned by an Italian and 
the auto mechanic shop had a different name under Getty gas station. Later Mr. 

bought the. . . . 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The statements issued by the applicant and counsel have been considered. However, the AAO does 
not view the documents discussed above as substantive enough to support a finding that the 



applicant entered the United States prior to January 1, 1982, and resided since that date through 
the date he attempted to file his application, as he has presented contradictory and inconsistent 
documents, which undermines his credibility. 

The authenticity of the envelopes can neither be confirmed nor denied as they contain 
indecipherable postmarks. 

The sworn statement of April 14, 1988, reflects that the applicant was asked, "Has she [the wife] 
ever resided in the United States with you?" [Emphasis added]. The applicant replied "Yes." 
The applicant was then asked, "When?" and the applicant responded "In 1990 for six months." 
As such, counsel's assertion that the applicant was not asked if that was the only visit of his wife 
to the United States has no merit. The applicant's failure to disclose these absences fiom the 
United States is a strong indication that the applicant was not in the United States during these 
periods or may have been outside the United States beyond the period of time allowed by 
regulation. 

As the Amtrak and the White House tour tickets do not list the applicant's or his wife's name, 
they cannot serve as evidence to establish that he or his spouse was in the United States during 
1985. Likewise, the photographs have no identifying evidence that could be extracted which 
would serve to prove that the photographs were taken during the requisite period. Counsel, in 
his brief, only declares that the applicant's spouse visited the United States in 1985. As 
previously noted, the applicant claimed on his applications (Forms 1-687 and 1-485) to have twin 
sons born in Pakistan on July 16, 1987; however, no explanation has been presented to resolve 
this inconsistency. 

weight or probative value as they do not conform to the basic requirements specified in 8 C.F.R. 
5 245a.2(d)(3)(v). Most importantly, the affiants do not explain the origin of the information to 
which he attests. Further, the letters raise questions to their authenticity as the applicant did not - - 

list any affiliation with a religious organization durin the re uisite on his initial Form I- 
687 application filed in May 1990. The letters from and - regarding 
the initial date the applicant participated in Friday congregation contradict each other. 

The receipt from Kabat Variety Stores dated February 16, 1983 with a 212 area code has no 
probative value as it lists the telephone number as "(212) DEwey 2-8390." This format, 
however, was no longer use in New York after 1965.' 

Regarding his employment, the applicant asserted he began working at a grocery store in A ril 
1981 that was owned by brother and is was later sold to a relative of d h  
who changed the name to Red Star Grocers. The applicant also asserted that his place of 

I See http://www.faxswitch.com/definitions/Te~eohoie Exchange dictionary.htrn accessed July 
27, 2009, and http://www.statemaster.codencyclopedia~Telephone-number accessed July 27, 
2009. 



employment in 1986 was under the name Getty Gas Station. The applicant, however, has not 
provided any evidence to support his assertions. Simply going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure 
Cra@ of Califarnia, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Finally, the employment letters failed to include the applicant's address at the time of 
employment as required under 8 C.F.R. 5 245a.2(d)(3)(i). Under the same regulation, the 
affiants also failed to declare whether the information was taken from company records, and 
identify the location of such company records and state whether such records are accessible or in 
the alternative state the reason why such records are unavailable. The letters also raise question 
to their authenticity as the applicant did not claim employment at these entities on his initial 
Form 1-687 application filed in May 1990. 

These factors tend to establish that the applicant utilized documents in a fraudulent manner in an 
attempt to support his claim of residence in the United States during the requisite period. By 
engaging in such an action, the applicant has irreparably harmed his own credibility as well as 
the credibility of his claim of continuous residence in the United States for the requisite period. 

Doubt cast on any aspect of an applicant's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence. It is incumbent upon an appli~ant to resolve any 
inconsistencies in the record by independent objective evidence, and attempts to explain or 
reconcile such inconsistencies, absent competent objective evidence pointing to where the truth, in 
fact, lies, will not suffice. Matter of Ho, 19 I. & N. Dec. 582 (BIA 1988). 

Given the numerous credibility issues arising from the documentation provided by the applicant, 
it is determined that the applicant has not met his burden of proof. The applicant's reliance upon 
documents with minimal probative value, fails to establish continuous residence in an unlawful 
status in the United States during the requisite period. 

Therefore, based upon the foregoing, the applicant has failed to establish by a preponderance of 
the evidence that he has continuously resided in an unlawful status in the United States for the 
requisite period as required under both 8 C.F.R. 5 245a.2(d)(5) and Matter of E- M--, supra. The 
applicant is, therefore, ineligible for temporary resident status under section 245A of the Act on 
this basis. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


