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DISCUSSION: The waiver application was denied by the District Director, Philadelphia, 
Pennsylvania, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be sustained. 

The applicant is a native and citizen of Vietnam who was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. tj 
1182(a)(6)(C)(i), for having procured admission to the United States by fraud or willful 
misrepresentation. The applicant is married to a U.S. Citizen and is the beneficiary of an approved 
Petition for Alien Relative. He seeks a waiver of inadmissibility pursuant to section 212(i) of the 
Act, 8 U.S.C. § 1182(i), in order to remain in the United States with his wife and daughter. 

The district director concluded that the applicant failed to establish that extreme hardship would be 
imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the District Director dated March 3,2006. 

On appeal, counsel for the applicant asserts that U.S. Citizenship and Immigration Services (USCIS) 
erred in determining that the applicant had not established that his wife would suffer extreme 
hardship if he is denied admission to the United States. Counsel states that the record contains 
ample evidence of the financial and emotional hardship the applicant's wife would experience if he 
were removed, and states that both the applicant and his wife would have difficulty finding 
employment in Vietnam. Brief in Support of Appeal at 4-5. Counsel states that the applicant's wife 
would be unable to earn sufficient income to support herself and their child without the applicant's 
income and would also suffer emotional hardship due to separation from the applicant and the 
effects of the separation on their daughter. Brief at 5-6. Counsel additionally asserts that the 
applicant's wife would suffer extreme hardship if she relocated to Vietnam due to poor conditions 
and lack of adequate medical care there. Brief at 5-6. In support of the waiver application and 
appeal counsel submitted affidavits from the applicant's wife and mother, copies of income tax 
returns for the applicant and his wife, a psychological evaluation of the applicant's wife, a letter 
from the applicant's wife's physician, a letter from the applicant's mother's physician, and 
information on conditions in Vietnam. The entire record was reviewed and considered in rendering 
this decision. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks 
to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

Section 2 12(i) of the Act provides that: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i:) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 



Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

A section 2 12(i) waiver of the bar to admission resulting from violation of section 2 12(a)(6)(C)(i) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or 
lawfully resident spouse or parent of the applicant. Hardship the alien himself experiences upon 
removal is irrelevant to section 2 12(i) waiver proceedings; the only relevant hardship in the present 
case is hardship suffered by the applicant's wife. Once extreme hardship is established, it is but one 
favorable factor to be considered in the determination of whether the Secretary should exercise 
discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999), the Board of Immigration Appeals 
(BIA) provided a list of factors it deemed relevant in determining whether an alien has established 
extreme hardship. These factors included the presence of a lawful permanent resident or United 
States citizen spouse or parent in this country; the qualifying relative's family ties outside the United 
States; the conditions in the country or countries to which the qualifling relative would relocate and 
the extent of the qualifying relative's ties in such countries; the financial impact of departure from 
this country; and significant conditions of health, particularly when tied to an unavailability of 
suitable medical care in the country to which the qualifying relative would relocate. Id. at 566. The 
BIA has further stated: 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality and 
determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. Matter of 0-J-0-,  21 I&N Dec. 
38 1, 383 (BIA 1996) (citations omitted). 

In addition, the Ninth Circuit Court of Appeals has held, "the most important single hardship factor 
may be the separation of the alien from family living in the United States," and, "[wlhen the BIA 
fails to give considerable, if not predominant, weight to the hardship that will result from family 
separation, it has abused its discretion." Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) 
(citations omitted). See also Cerrillo-Perez v. INS, 809 F.2d 141 9, 1424 (9th Cir. 1987) (remanding 
to the BIA) ("We have stated in a series of cases that the hardship to the alien resulting from his 
separation from family members may, in itself, constitute extreme hardship.") (citations omitted). 

The record reflects that the applicant is a forty-seven year-old native and citizen of Vietnam who has 
resided in the United States since November 30, 1995. when he was admitted after  resenting a 
fraudulent Vietnamese passport and permanent resident stamp under the name - 
Accordingly, the applicant was found to be inadmissible to the United States under section 
212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 8 1182(a)(6)(C)(i), for 
having procured admission to the United States through fraud or misrepresentation of a material fact. 
The record further reflects that the applicant's wife, whom he married on December 28, 1999, is a 
forty-one year-old native of Vietnam and citizen of the United States. They currently reside in 



The applicant's wife states that she will experience extreme hardship if the applicant is compelled to 
depart the United States and she remains, and she will lose her husband and friend as well as the 
main provider of their household. Afldavit o- In support of these assertions counsel 
submitted a psychological evaluation of the applicant's wife conducted by clinical psychologist= 

According to the evaluation, the applicant's wife reported that her father was imprisoned 
in Vietnam after the end of the Vietnam war, and upon his release when she was about eleven years 
old he escaped from the country and was never heard from again. Psychological Evaluation by 

, dated April 7, 2006. states the she reported that her family 
suffered great financial and emotional hardship after her father's disappearance, and she became 
depressed and attempted suicide by overdosing on pills. Psychological Evaluation by -~ 

The evaluation further states that the prospect of separation from the applicant "has 
been terribly traumatic" for the applicant's wife, and the prospect of losing emotional and financial 
support for both herself and their daughter is overwhelming to her. Psychological Evaluation by 

. ~ r . s t a t e s  that he assessed her mental status and that the scenario of 
the applicant's possible deportation to Vietnam "replays her traumatic experience of the loss of the 
significant male figure in her life (her father) in the past." He concludes that she is suffering from 
severe depression, with symptoms such as dysphoria, crying spells, thoughts of suicide, insomnia, 
and loss of appetite. He further states, 

Her depression is serious enough at this time to warrant medical/psychiatric 
intervention. In fact, this consultant has made contact with her family physician, 

t o  determine whether she can arrange for a psychiatric evaluation . . 
. . This needs to be done as quickly as possible. Ideally, s h o u l d  also 

or counseling . . . . Psychological Evaluation by = 
A letter 
and she 
referred 

f r o m  states that applicant's wife has been her patient since September 2003 
saw her for symptoms of ma'or de ression and rescribed her an anti-depressant and 

her for counseling. Letterfrom dated March 29,2006. 

The applicant's wife states that the applicant is a very good husband and the main provider in their 
house and works five days a week as a goldsmith. Affidavit 0- Copies of income tax 
returns and W-2 forms for the applicant and his wife indicate that from 2002 to 2005, he earned 
about $41,000 to $42,000 per year and his wife earned $6900 or less working as a manicurist. 
According to the psychological evaluation, the applicant's wife reports that when working full-time 
she never earned more than $15,000 per year, and biographic information provided with the Petition 
for Alien Relative filed for the applicant indicates that she has worked as a manicurist since 1992 
and does not appear to have any other type of work experience. 

Upon a complete review of the evidence on the record, the AAO finds that the applicant has 
established that his wife will experience extreme hardship if he is denied admission and she remains 
in the United States. The record indicates that the applicant's wife has been diagnosed with and is 
being treated for major depression, and the emotional effects of possible separation from the 
applicant appear to be exacerbated by her family history, including separation from her father as a 
child in Vietnam. The record further indicates that the applicant's wife has worked as a manicurist 



since shortly after her arrival in the United States at the age of nineteen, and she earns significantly 
less that the applicant, who has been employed for several years as a goldsmith, and relies on him for 
financial support. The applicant's wife is experiencing depression due to fear that the applicant will 
be removed from the United States, and the record further indicates that the applicant is her main 
source of financial support and she had limited earning capacity as a manicurist. The psychological 
hardship caused by being separated from the applicant combined with the financial hardship 
resulting from loss of his income would cumulatively amount to extreme hardship to the applicant's 
wife if he were removed from the United States and she remained. As noted above, separation from 
close family members is a primary concern in assessing extreme hardship. Salcido-Salcido v. INS, 
138 F.3d 1292, 1293 (9th Cir. 1998). 

Counsel asserts that the applicant's wife would suffer extreme hardship if she relocated to Vietnam 
due to poor conditions there and separation from her family in the United States. The applicant's 
wife states that if she relocated to Vietnam, her life and her daughter's life would be extremely 
difficult due to lack of access to healthcare, education, and opportunities for women. Afidavit of 

She further states that they would be "economically devastated" because with their 
job skills as a manicurist and goldsmith, neither she nor the applicant would be able to find work. 
Afidavit of As evidence of potential hardship if she relocates to Vietnam, counsel 
submitted information on economic and political conditions there. The documentation submitted 
indicates that Vietnam is an authoritarian state with a poor human rights record, societal 
discrimination against women, and a minimum wage that does not provide a worker and family a 
decent standard of living. See US.  Department of State, Country Reports on Human Rights 
Practices for 2005 - Vietnam, March 8, 2006. It is a "developing, mainly agrarian country in the 
process of moving from a centrally planned to a market economy," and its medical facilities are 
substandard and frequently lack medicines and supplies. US.  Department of State, Consular 
Information Sheet - Vietnam. 

The AAO finds that relocating to Vietnam would pose numerous hardships for the applicant's wife, 
including separation from her family members who are all in the United States, having to readjust to 
life there after residing in the United States for over twenty years, and the financial burden that 
would result from her and the applicant relinquishing their current employment. Further, as noted 
above, the applicant's wife experienced great difficulties as a child in Vietnam due to her father's 
imprisonment and subsequent disappearance, and the psychological evaluation indicates that she 
would likely suffer psychological hardship due to the painful memories there and would likely not 
have access to adequate psychiatric care there. When considered in the aggregate, the emotional and 
financial hardships that would result from relocation to Vietnam and being separated from her family 
members and severing her other ties to the United States would amount to extreme hardship for the 
applicant's wife. 

Based on the forgoing, the AAO finds that the applicant's wife would face extreme hardship if the 
applicant's waiver application is denied. The AAO additionally finds that the applicant merits a 
waiver of inadmissibility as a matter of discretion. In Matter of Mendez-Moralez, 21 I&N Dec. 296 
(BIA 1996), the BIA held that establishing extreme hardship and eligibility for relief does not create 
an entitlement to that relief, and that extreme hardship, once established, is but one favorable 
discretionary factor to be considered. In discretionary matters, the alien bears the burden of proving 
eligibility in terms of equities in the United States which are not outweighed by adverse factors. See 



Matter of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). The Attorney General (now Secretary of the 
Department of Homeland Security) has the authority to consider all negative factors in deciding 
whether or not to grant a favorable exercise of discretion. See Matter of Cervantes-Gonzalez, supra, 
at 12. 

In evaluating whether relief is warranted in the exercise of discretion, the factors adverse to the alien 
include the nature and underlying circumstances of the exclusion ground at issue, the presence of 
additional significant violations of this country's immigration laws, the existence of a criminal 
record, and if so, its nature and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country. The favorable 
considerations include family ties in the United States, residence of long duration in this country 
(particularly where alien began residency at a young age), evidence of hardship to the alien and his 
family if he is excluded and deported, service in this country's Armed Forces, a history of stable 
employment, the existence of property or business ties, evidence of value or service in the 
community, evidence of genuine rehabilitation if a criminal record exists, and other evidence 
attesting to the alien's good character (e.g., affidavits from family, friends and responsible 
community representatives). Matter of Mendez-Moralez, supra. The AAO must then "balance the 
adverse factors evidencing an alien's undesirability as a permanent resident with the social and 
humane considerations presented on the alien's behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of the country." Id. at 300. (Citations 
omitted). 

The negative factors in this case are the applicant's use of a fraudulent passport to enter the United 
States and his unauthorized presence in the United States. The positive factors in this case include 
hardship to the applicant's wife and daughter if he were compelled to depart the United States; the 
applicant's record of working and paying taxes in the United States; and the applicant's lack of a 
criminal record. 

Although the applicant's immigration violations cannot be condoned, the positive factors in this case 
outweigh the negative factors. 

In proceedings for an application for waiver of grounds of inadmissibility under section 21 2(i) of the 
Act, the burden of establishing that the application merits approval remains entirely with the 
applicant. Section 291 of the Act, 8 1J.S.C. $ 1361. In this case, the applicant has met his burden 
that he merits approval of his application. 

ORDER: The appeal is sustained. 


