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DISCUSSION: The application for temporary resident status pursuant to the terms of the settlement 
agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. S-86-1343- 
LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States Immigration 
and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 2004 
(CSSDJewrnan Settlement Agreements), was denied by the Director, Chicago. The decision is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The director denied the application on November 30,2005 and the AAO remanded a subsequent appeal 
for the issuance of a Notice of Intent to Deny (NOID). On remand the director issued a NOID on 
October 23, 2007. The applicant failed to respond to this NOID and the director denied the case on 
February 26,2008. On March 5,2009, the AAO issued a NOID along with copies of the NOID dated 
October 23, 2007 and the Denial dated February 26, 2008 to provide the applicant with one final 
opportunity to address the stated grounds for denial. The applicant submitted a brief in support of 
appeal on March 26, 2009. The applicant twice requested a copy of the record of proceedings. The 
initial request was closed and the second request was processed on September 15,2009.' 

The AAO conducts a de novo review, evaluating the sufficiency of the evidence in the record according 
to its probative value and credibility as required by the regulation at 8 C.F.R. fj 245a.2(d)(6). The AAO 
maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) ("On appeal 
from or review of the initial decision, the agency has all the powers which it would have in making 
the initial decision except as it may limit the issues on notice or by rule."); see also, Janka v. US.  
Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority has 
been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989). 

The AAO notes that in the original NOID and the Denial, the director noted that the applicant testified 
to entering the United States in 198 1 and remaining in the United States until 1985 when she returned to 
Nigeria to live until 1998. The record contains two affidavits, fiom a n d  - 

who support the applicant's testimony. Specifically, they both indicate that they were in 
contact with the applicant in the United States beginning in 198 1. Both affiants also indicate that the 
applicant returned to Nigeria in 1985 at the request of her parents. 

An applicant for temporary resident status must establish entry into the United States before January 1, 
1982, and continuous residence in the United States in an unlawful status since such date and through 
the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. 5 1255a(a)(2). The applicant 
must also establish that he or she has been continuously physically present in the United States since 
November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. 8 1255a(a)(3). The regulations clarify 
that the applicant must have been physically present in the United States from November 6, 1986 
until the date of filing the application. 8 C.F.R. 5 245a.2(b)(l). 

For purposes of establishing residence and physical presence under the CSS/Newrnan Settlement 
Agreements, the term "until the date of filing" in 8 C.F.R. $245a.2(b)(l) means until the date the 



applicant attempted to file a completed Form 1-687 application and fee or was caused not to timely 
file during the original legalization application period of May 5, 1987 to May 4, 1988. CSS 
Settlement Agreement paragraph 11 at page 6; Newrnan Settlement Agreement paragraph 1 1 at page 
10. 

The director noted that the applicant was not eligible to adjust status to temporary residence because she 
admittedly did not live in the United States between 1985 and 1998. 

On appeal, the applicant indicates that the director abused his discretion and counsel for the applicant 
asserts that the applicant is a class member. The AAO notes that the director adjudicated the 
application, therefore, he did not deny on the basis of class membership. The applicant fails to address 
her residence in the United States following 1985 or the inconsistencies between her testimony and her 
Form 1-687. 

A review of the decision reveals the director accurately set forth a legitimate basis for denial of the 
application. On appeal, the applicant has not presented additional evidence. Nor has she addressed the 
grounds stated for denial. The appeal must therefore be dismissed. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


