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DISCUSSION: The applicant's temporary resident status was terminated by the Director, Los 
Angeles, California. The matter is now before the Administrative Appeals Office on appeal. The 
appeal will be dismissed. 

The director determined that the applicant had not demonstrated that she had continuously resided 
in the United States in an unlawful status since before January 1, 1982 through the date that she 
attempted to file a Form 1-687, Application for Status as a Temporary Resident, with the 
Immigration and Naturalization Service or the Service (now United States Citizenship and 
Immigration Services or USCIS) in the original legalization application period between May 5, 
1987 to May 4, 1988. Therefore, the director concluded that the applicant was not eligible to 
adjust to temporary resident status pursuant to the terms of the CSS/Newman Settlement 
Agreements and section 245A of the Immigration and Nationality Act (Act) and terminated the 
applicant's temporary residence. 

On appeal, counsel objects to the termination of the applicant's temporary resident status as a 
USCIS officer had already reviewed the applicant's claim of residence in this country for the 
period in question, determined that the supporting evidence was sufficient to demonstrate such 
claim, and approved the Form 1-687 application. 

The status of an alien lawhlly admitted for temporary residence may be terminated at any time if it 
determined that the alien was ineligible for temporary residence under section 245A of the Act. 
8 C.F.R. tj 245a.2(u)(l)(i). 

An applicant for temporary resident status must establish entry into the United States before January 
1, 1982, and continuous residence in the United States in an unlawhl status since such date and 
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. 5 1255a(a)(2). 

The applicant must also establish that he or she has been continuously physically present in the 
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. tj 1255a(a)(3). 
The regulations clarify that the applicant must have been physically present in the United States 
from November 6, 1986 until the date of filing the application. 8 C.F.R. 9 245a.2(b)(l). 

For purposes of establishing residence and presence in accordance with the regulation at 8 C.F.R. 
tj 245a.2(b), "until the date of filing" shall mean until the date the alien attempted to file a 
completed Form 1-687 application and fee or was caused not to timely file, consistent with the 
class member definitions set forth in the CSSINewman Settlement Agreements. See Paragraph 
11, page 6 of the CSS Settlement Agreement and paragraph 11, page 10 of the Newman 
Settlement Agreement. 

The applicant has the burden of proving by a preponderance of the evidence that he or she has 
resided in the United States for the requisite period, is admissible to the United States under the 
provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. The 
inference to be drawn from the documentation provided shall depend on the extent of the 
documentation, its credibility and amenability to verification. 8 C.F.R. 5 245a.2(d)(5). 



Although the regulation at 8 C.F.R. 5 245a.2(d)(3) provides an illustrative list of 
contemporaneous documents that an applicant may submit in support of his or her claim of 
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the 
submission of any other relevant document including affidavits is permitted pursuant to 8 C.F.R. 
5 245a.2(d)(3)(vi)(L). 

The regulation at 8 C.F.R. 5 245a.2(d)(3)(i) states that letters from employers attesting to an 
applicant's employment must: provide the applicant's address at the time of employment; 
identify the exact period of employment; show periods of layoff; state the applicant's duties; 
declare whether the information was taken from company records; and, identify the location of 
such company records and state whether such records are accessible or in the alternative state the 
reason why such records are unavailable. 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[tlruth is to be determined not 
by the quantity of evidence alone but by its quality." Id. Thus, in adjudicating the application 
pursuant to the preponderance of the evidence standard, the director must examine each piece of 
evidence for relevance, probative value, and credibility, both individually and within the context 
of the totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant or petitioner has satisfied the standard of proof. See US. v. 
Cardozo-Fonseca, 480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 
percent probability of something occurring). If the director can articulate a material doubt, it is 
appropriate for the director to either request additional evidence or, if that doubt leads the 
director to believe that the claim is probably not true, deny the application or petition. 

The applicant submitted a Form 1-687 application and a Form 1-687 Supplement, CSSNewman 
Class Membership Worksheet, to USCIS on December 17, 2004. At part #30 of the Form 1-687 
application where applicants were asked to list all residences in the United States since first 
entry, counsel indicated that the applicant lived at ' in Wilmington, 
California from December 20, 198 1 to February 1984, w in Carlson, California 
from February 1984 to 1986, ' "  in Wilmington, California from 1987 to 1988, 
and ' . "  in Wilmington, California from 1988 to 1993. Further, at part #32 of 
the Form 1-687 application, where applicants were asked to list all absences from the United 
States dating back to January 1, 1982, counsel listed only one absence for the applicant when she 
traveled to Mexico because her daughter was ill in November 1987. 

In support of her claim of continuous residence in this country since prior to January 1, 1982, the 
applicant submitted receipts for registered mail, paycheck stubs, a State of California 



Identification Card, money order receipts, affidavits of residence, an employment affidavit, 
affidavits relating to the applicant's absence from the United States in 1987, a receipt from 
Catholic Charities of Los Angeles, California, and a certificate of completion from the American 
Red Cross. This documentation in its totality is considered to be sufficient proof that the 
applicant resided in the United States from 1984 through the end of the requisite period on May 
4, 1988. Consequently, the examination of the applicant's claim of residence in this country for 
the requisite period shall be limited to that period from prior to January 1, 1982 up until 1984 
and supporting documents corresponding to such dates. 

A review of the record reveals that the applicant had previously asserted a claim to class 
membership in one of the legalization class-action lawsuits, and as such was permitted to file a 
separate Form 1-687 application on or about August 25, 1993. At part #33 of this Form 1-687 
application (the difference in the numbering of parts on the two separate Form 1-687 applications 
is explained by the fact that the application format was revised as of October 26, 2005) where 
applicants were asked to list all residences in the United States since first entry, the preparer 
listed the applicant's addresses as in Wilmington, California from 
December 20, 1980 to January 10, Carlson, California from 1982 to 
1986, ' "  in Wilmington, California from 1987 to 1988, and - 

. "  in Wilmington, California from 1988 through the date this Form 1-687 application was 
submitted. In addition, at part #35 of this Form 1-687 application, where applicants were asked to 
list all absences from the United States dating back to January 1, 1982, the preparer listed only 
one absence for the applicant when she traveled to Mexico because her daughter was ill in 
November 1987. 

The fact that the Form 1-687 application submitted on or about August 25, 1993 and Form 1-687 
application submitted on December 17, 2004 contain conflicting and contradictory information 
regarding the applicant's addresses of residence and the specific dates she resided at such 
addresses from December 20, 1981 up until 1984 raises questions regarding the credibility of the 
applicant claim of residence in this country for that period. 

In support of her claim of continuous residence in this country from December 1981 up until 
1984, the'applicant provided an employment affidavit signed b y .  Ms. 

stated that she employed the applicant as a babysitter for $50.00 per week in cash 
from December 1981 to January 1984. However, failed to include the applicant's 
address of residence during her period of employment as required under 8 C.F.R. 5 245a.2(d)(3)(i). 

The applicant included four affidavits si ed b and single affidavits signed by 
and - Although all of the affiants attested 

to the applicant's residence at ' ," in Wilmington, California from 
December 20, 1981 to February 1984, their testimony is general and vague and does not provide 
any other relevant and verifiable information to substantiate her claim of continuous residence in 
this country for the period in question. In addition, the affiants' testimony that the applicant 
resided at this address from December 20, 1981 to February 1984 directly conflicted with 
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information listed in the Form 1-687 application filed on or August 25, 1993 indicating that the 
applicant only resided at this address from December 20, 198 1 to January 10, 1982. 

The applicant submitted an affidavit signed b y w h o  attested to the 
applicant's residence in the United States since December 20, 1981. Nevertheless, - 
failed to provide any direct, specific, and verifiable testimony to substantiate the applicant's 
claim of residence in this country for the period in question. 

The applicant provided photocopied immunization records from the State of California 
Department of Health Services reflecting that the Seaview Medical Group had skin tested the 
applicant for tuberculosis on "1/20/81" with results read on "1/22/81," again on "2/12/82" with 
results read on "2/14/82," and again on "1/15/83" with results read on "1/17/83." The 
immunization records reflect that the applicant was present in the United States on January 20, 
198 1 and January 22, 198 1, well before she claimed to enter and begin residing in this country in 
December 198 1. The fact that the record contains supporting documentation that places the 
applicant in the United States prior to the date she claimed to enter and reside in this country 
diminishes the credibility of her claim of residence for that period from prior to January 1, 1982 
up until 1984. 

The record contains four separate copies of the applicant's Spanish language birth certificate and 
corresponding English translations. However, it must be noted that the English translations are 
general and do not provide all of the information contained in the birth certificate. In addition, 
two of the four birth certificates contain the same certification of authenticity and purpose of the 
document as well as the signature and seal of the official who provided the document. This 
certification states: 

Es copia fie1 sacada de su original que se expide a solicitud de la parte interesada 

dias del mes Deciembre de mil novecientos ochenta y dos. 

El Agente De Registro Civil. 

The English translation of this certification reads as follows: 

This exact copy was taken from the original at the request of the interested party 
for the uses and legal effects which are suitable, the present document was drawn 
up in the community of Tres Palos, Municipality [abbreviated in original] of 
Acapulco, State [abbreviated in original] of Guerrero on the thirtieth day of the 
month of December 1982. 
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The Agent of the Civil Register. 

The certification noted above reflects that the applicant herself requested and was provided with 
a copy of her birth certificate in Mexico on December 30, 1982. The fact that this certification 
places the applicant in Mexico on December 30, 1982 brings into question the listing of her 
absences from the United States in the requisite period on both the Form 1-687 applications 
contained in the record as well as the credibility of her claim of residence in this country from 
prior to January 1,1982 up until 1984. 

The record reflects that the applicant was granted temporary resident status on August 26,2005. The 
applicant subsequently submitted a Form 1-698, Application for Adjustment from Temporary to 
Permanent Resident Status, on March 15,2007. The applicant appeared for an interview relating to 
her Form 1-698 adjustment application at the USCIS office in Los Angeles, California on August 
18,2008. 

The director determined that the supporting documents and testimony in the record contained in 
the record could not be considered as credible because of the discrepancies discussed above 
relating to critical elements of the applicant claim of residence in the United States up through 
1984. As a result, the director found that the applicant failed to establish that she continuously 
resided in this country in an unlawhl status since before January 1, 1982 up until 1984. 
Therefore, the director concluded that the applicant was not eligible to adjust to temporary 
resident status pursuant to the terms of the CSS/Newman Settlement Agreements and section 
245A of the Act and terminated the applicant's temporary resident status on December 2,2008. 

On appeal, counsel objects to the termination of the applicant's temporary resident status as a 
USCIS officer had already reviewed the applicant's claim of residence in this country for the 
period in question, determined that the supporting evidence was sufficient to demonstrate such 
claim, and approved the Form 1-687 application. However, the AAO is not required to approve 
applications or petitions where eligibility has not been demonstrated, merely because of prior 
approvals that may have been erroneous. See, e.g. Matter of Church Scientology International, 
19 I&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that USCIS or any agency 
must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 
F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). 

Counsel asserts that date "1/20/81" on the immunization records discussed above was an 
typographical error that had occurred when the applicant's "...original immunization card was 
misplaced and the replacement was transcribed incorrectly. Specifically, the date 12/20/1981 was 
mistakenly written down as 1/20/1981." However, counsel's explanation is not reasonable 
because the corresponding listing on the immunization records relating to the date the skin test 
was read is "1/22/81." In addition, neither counsel nor the applicant offers any independent 
evidence to support the claim that this discrepancy was the result of a typographical error. Going 



on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 (Comm. 
1998)(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comrn. 1972)). 
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the 
petitioner's burden of proof. The assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter Of Laureano, 19 I&N Dec. 1 (BIA 
1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

Counsel contends that the discrepancies contained in the evidence and testimony in the record 
are trivial, and therefore, immaterial and irrelevant to the applicant's claim of residence in this 
country for the period in question. Counsel cites a variety of precedent decisions relating to the 
adjudication of applications for asylum in the United States. However, counsel's reliance upon 
precedent decisions relating to asylum applications is misplaced as the current proceeding is the 
termination of the applicant's temporary residence under section 245A of the Act. Furthermore, 
counsel's contention is without merit as the discrepancies and conflicts in the evidence and 
testimony contained in the record relating to the applicant's residence and absences in that period 
from before January 1, 1982 up until 1984 are not trivial, but instead are both directly material 
and relevant to her claim of residence in the United States for this period. The AAO conducts a 
de novo review, evaluating the sufficiency of the evidence in the record according to its 
probative value and credibility and making a determination based upon a preponderance of the 
evidence as required by the regulation at 8 C.F.R. § 245a.2(d)(5) as well as the precedent 
decision reached in Matter of E-- M--, 20 I. & N. Dec. 77 (Comm. 1989). 

The AAO maintains plenary power to review this matter on a de novo basis. 5 U.S.C. § 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v. US. Dept. of Transp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991). The federal 
courts have long recognized the AAO's de novo review authority. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

Counsel claims that the adjudicating officer made errors in determining that the birth certificate 
contained in the record had been issued on December 30, 1982 and concluding that she had not 
been forthright with testimony regarding her absences from this country. However, as discussed 
previously, the certification attached to two of the four copies of the birth certificate reflects that 
the applicant requested and was provided with a copy of her birth certificate in Mexico on 
December 30, 1982. The fact that this certification places the applicant in Mexico on December 
30, 1982 brings into question the listing of her absences from the United States in the requisite 
period on both the Form 1-687 applications contained in the record as well as the credibility of 
her claim of residence in this country from prior to January 1, 1982 up until 1984. 

The absence of sufficiently detailed supporting documentation and the conflicting nature of the 
evidence and testimony in the record impair the credibility of the applicant's claim of residence 
in this country for the period in question. Pursuant to 8 C.F.R. 5 245a.2(d)(3), the inference to be 



drawn from the documentation provided shall depend on the extent of the documentation, its 
credibility and amenability to verification. The applicant has failed to submit sufficient credible 
documentation to meet her burden of proof in establishing that she has resided in the United 
States since prior to January 1, 1982 by a preponderance of the evidence as required under both 
8 C.F.R. 5 245a.2(d)(3) and Matter of E- M-, 20 I&N Dec. 77 (Comm. 1989). 

Under these circumstances, it cannot be concluded that the applicant has established that the 
claim of continuous residence from before January 1, 1982 up until 1984 is credible and 
probably true. Therefore, the applicant has not established eligibility for temporary residence 
under the terms of the CSS/Newman Settlement Agreements and section 245A of the Act. As the 
applicant has not overcome the grounds for termination of status, the appeal must be dismissed. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


