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DISCUSSION: The application for temporary resident status pursuant to the terms of section 
245A of the Immigration and Nationality Act, 8 U.S.C. 5 1255a, was denied by the director 
Cincinnati, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The director denied the application, finding that there was reason to believe that the applicant had 
been involved in smuggling drugs across the border and because the applicant had misrepresented 
multiple material facts while under oath. The director concluded that the applicant was not eligible 
for temporary resident status pursuant to section 212(a)(2)(C)(i) of the Immigration and Nationality 
Act, 8 U.S.C. 5 1182(a)(2)(C)(i) and section 212(a)(6)(C)(i) of the Immigration and Nationality 
Act, 8 U.S.C. 5 1 182(a)(6)(C)(i). 

The applicant represents herself on appeal.' The applicant asserts that the district director does not 
have sufficient evidence to reasonably believe that she was involved in smuggling drugs. The 
applicant states further that she was not provided with a copy of the evidence used to conclude that 
she was a drug smuggler. The applicant maintains that she is eligible for temporary resident status. 

An applicant for temporary resident status must establish entry into the United States before 
January 1, 1982, and continuous residence in the United States in an unlawful status since such 
date and through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. 5 
1255a(a)(2). The applicant must also establish that he or she has been continuously physically 
present in the United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. 5 
1255a(a)(3). The regulations clarify that the applicant must have been physically present in the 
United States from November 6, 1986 until the date of filing the application. 8 C.F.R. 5 
245a.2(b)(l). 

For purposes of establishing residence and physical presence under the CSS/Newman Settlement 
Agreements, the term "until the date of filing" in 8 C.F.R. 5 245a.2(b)(l) means until the date the 
applicant attempted to file a completed Form 1-687 application and fee or was caused not to timely 
file during the original legalization application period of May 5, 1987 to May 4, 1988. CSS 
Settlement Agreement, paragraph 11 at page 6; Newman Settlement Agreement, paragraph 11 at 
page 10. 

The applicant has the burden of proving by a preponderance of the evidence that he or she has 
resided in the United States for the requisite period, is admissible to the United States under the 
provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. The 
inference to be drawn from the documentation provided shall depend on the extent of the 
documentation, its credibility and amenability to verification. 8 C.F.R. 5 245a.2(d)(5). 

1 The AAO notes that the record contains a request for withdrawal of entry of appearance by former 
counsel of record. The request is granted for all purposes except receipt of this decision. A copy of the 



Furthermore, an alien who has been convicted of a felony or of three or more misdemeanors 
committed in the United States is ineligible for adjustment to temporary resident status. 8 C.F.R. 5 
245a.2(c)(l). "Felony" means a crime committed in the United States punishable by imprisonment 
for a term of more than one year, regardless of the term such alien actually served, if any, except 
when the offense is defined by the state as a misdemeanor, and the sentence actually imposed is 
one year or less, regardless of the term such alien actually served. Under this exception, for 
purposes of 8 C.F.R. Part 245a, the crime shall be treated as a misdemeanor. 8 C.F.R. 5 245a. 1 (p). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if 
any, or (2) a crime treated as a misdemeanor under 8 C.F.R. 5 245a.l(p). For purposes of this 
definition, any crime punishable by imprisonment for a maximum term of five days or less shall 
not be considered a misdemeanor. 8 C.F.R. 5 245a.l(o). 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of 
the alien entered by a court or, if adjudication of guilt has been withheld, where - (i) 
a judge or jury has found the alien guilty or the alien has entered a plea of guilty or 
nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and 
(ii) the judge has ordered some form of punishment, penalty, or restraint on the 
alien's liberty to be imposed. 

Section 101 (a)(48)(A) of the Immigration and Naturalization Act (Act), 8 U.S.C. $ 1 101(a)(48)(A). 

The AAO has considered the applicant's assertions, reviewed all of the evidence, and has made a 
de novo decision based on the record and the AAO's assessment of the credibility, relevance and 
probative value of the e ~ i d e n c e . ~  

As a threshold matter, the AAO observes that the applicant's contentions that she was not 
provided with a copy of the evidence used against her are without merit. First, we note that the 
applicant's former counsel submitted a FOIA request pursuant to 5 U.S.C. 5 552, on February 
15, 2007. Internal USCIS records indicate that the request was duly processed. 
(NRC2007015976) Additionally, the applicant was issued a Notice of Intent to Deny (NOID) 
on November 21, 2007, to which the applicant responded with a sworn notarized statement on 
December 20,2007. The AAO concludes that the applicant was provided adequate notice of the 
derogatory information in the record. 

2 The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. tj 557(b) ("On 
appeal from or review of the initial decision, the agency has all the powers which it would have in making 
the initial decision except as it may limit the issues on notice or by rule."); see also, Janka v. US. Dept, of 
Transp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991). The AAO's de novo authority has been long 
recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 



The record contains a minute order issued by the Municipal Court of the Southgate Judicial 
District, Los Angeles County, California. On or about June 5, 1986, the applicant was arrested 
by the Southgate Police Department and charged with one count of felony possession of a 
controlled substance (section 1 1350(a) of the California Health and Safety Code), with one count 
of misdemeanor DUI (section 23 152(a) of the California Vehicle Code), and with one count of 
misdemeanor excessive blood alcohol level (section 23152(b) of the California Vehicle Code). 

On May 14, 2001, the charges were dismissed by the court upon motion of 
the prosecutor. The record before the AAO is silent as to why the charges remained outstanding 
and were ultimately dismissed fifteen years later. 

An FBI criminal information document dated June 28, 2007 reveals several additional arrests. 
The applicant was arrested on July 26, 1986 at the San Ysidro border and charged with alien 
smuggling and illegal entry into the United States. The applicant was convicted on July 28, 
1986, for illegal entry and sentenced to 30 days in jail. The applicant mistakenly identifies the 
date of this conviction as June 28, 1986 in her personal statement. 

The applicant's personal statement submitted with the appeal provides further explanation of her 
criminal charges. The applicant admits to having purchased a false social security identification 
card with the n a m e  for $100, admits to two additional arrests for illegal entry on 
June 12, 1986 and June 26, 1986, admits to using a number of false names, and admits to lying 
under oath at her interview before a USCIS adjudications officer regarding the extent of her 
arrests and convictions. 

Having reviewed all of the evidence of record, we agree with the applicant that the record does 
not presently contain sufficient evidence to support the conclusion that the director has reason to 
believe that the applicant was engaged in smuggling drugs. The record does not indicate that the 
applicant was convicted of attempting to smuggle drugs across the border, or was otherwise 
engaged in conduct of a commercial nature involving controlled substances. See generally, 
Matter of Davis, 20 I&N Dec. 536 (BIA 1992). We withdraw from that part of the director's 
decision that concludes the applicant is inadmissible on this ground. 

However, we find sufficient evidence in the record to support the director's conclusion that the 
applicant misrepresented multiple material facts and is thus inadmissible as a temporary resident. 
See section 212(a)(6)(C)(i) of the Immigration and Nationality Act, 8 U.S.C. $ 1182(a)(6)(C)(i). 
Because the applicant does not have a qualifying United States citizen relative, she is not eligible 
for a waiver of this ground of inadmissibility. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility 


