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DISCUSSION: The applicant filed a Form 1-687, Application for Status as a Temporary Resident. 
The Director, Western Service Center (now the California Service Center), denied the application. 
The applicant appealed the decision to the Legalization Appeals Unit (now the Administrative 
Appeals Office). The Administrative Appeals Office (AAO) dismissed the appeal. Subsequently, 
the AAO reviewed the record of proceedings and determined that the case should be sua sponte 
reopened for further consideration. On May 11, 2009, the AAO reopened the Form 1-687 
application and issued a Notice of Intent to Deny (NOID) indicating that the applicant failed to 
establish that he was eligible for temporary resident status due to his criminal history and his 
inadmissibility. The applicant was afforded 33 days to respond to the NOID. The applicant failed to 
submit a response. The appeal will be dismissed. 

Specifically, the record reflects that the Director denied the application because the applicant was 
convicted of a felony and two misdemeanors, and failed to establish his eligibility for temporary 
resident status. The applicant appealed this denial and requested a copy of the record of proceedings 
with a 60 day extension to file a brief. The Freedom of Information Act request was completed on 
September 27, 1993. A subsequent request was processed on October 13,2009.' 

On October 30, 1998, the Director withdrew the denial of the application and reopened the case for 
further review. The Director found that there was an error in the decision to deny the application 
because the applicant's conviction for Felony Child Abuse in violation of section 273a(1) of the 
California Penal Code was later dismissed pursuant to section 1203.4 of the California Penal Code. 
Therefore, the Director determined that the applicant has only two misdemeanor convictions. 

The Director further determined that the applicant was excludable (now referred to as inadmissible) 
from the United States because on March 8, 1978 he was deported to Mexico and reentered the 
United States within 5 years from the date of deportation without permission from the Attorney 
~ e n e r a l . ~  He was found to be inadmissible to the United States under former section 212(a)(17) of 
the Immigration and Nationality Act (Act). The Director requested that the applicant file an 
application for a waiver of this ground of inadmissibility pursuant to section 245A(d)(2)(B)(i) of the 
Act, 8 U.S.C. 5 1255a(d)(2)(B)(i). He was afforded 30 days to file a waiver application. On March 
12, 1999, the Director denied the application for temporary residence because the applicant failed to 
file a waiver application. 

The AAO sent the applicant a notice requesting that he file a Form 1-690 application for waiver of 
grounds of inadmissibility with the California Service Center within 30 days. The AAO noted that 
the applicant had not received all of the relevant notices from the former Immigration and 
Naturalization Service, and provided him with copies of these notices. - 
* This ground of inadmissibly can now be found at section 212(a)(9)(A)(ii) of the Act, 8 U.S.C. 5 1182(a)(9)(A)(ii). 
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On July 3,2000, the AAO found that the applicant failed to file a waiver application, and determined 
that he was excludable (inadmissible) to the United States under section 212(a)(17) of the Act. The 
AAO determined that the applicant was ineligible for temporary resident status pursuant to section 
245A(a)(4)(A) of the Act, 8 U.S.C. 1255a(a)(4)(A), and dismissed the application. 

A review of the record shows that the basis for the AAO's decision was in error because the 
applicant filed a Form 1-690 waiver application with the California Service Center on April 18, 
2000. Based upon this finding, the AAO sua sponte reopened the Form 1-687 Application for 
Temporary Resident Status case for further review and consideration. 

The AAO finds that the applicant is ineligible for temporary residence based upon his three criminal 
convictions. An alien who has been convicted of a felony or three or more misdemeanors in the 
United States is ineligible for temporary resident status. 8 C.F.R. 5 245a.2(c)(l). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term such alien actually served, if any, except when the offense is 
defined by the state as a misdemeanor, and the sentence actually imposed is one year or less, regardless 
of the term such alien actually served. Under this exception, for purposes of 8 C.F.R. Part 245a, the 
crime shall be treated as a misdemeanor. 8 C.F.R. 5 245a.lb). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment 
for a term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime 
treated as a misdemeanor under 8 C.F.R. 5 245a.lb). For purposes of this definition, any crime 
punishable by imprisonment for a maximum term of five days or less shall not be considered a 
misdemeanor. 8 C.F.R. $245a.l(o). 

A Federal Bureau of Investigation (FBI) report based upon the applicant's fingerprints reveals that 
the applicant has been convicted of the following offenses: 

a On May 20, 1976, the applicant was convicted of Reckless Driving in violation of section 23 103 
of the California Vehicle Code and sentenced to 36 months probation. The term of 
imprisonment for this offense is not more than 90 days. 

On March 20, 1977, the applicant was convicted of Driving Under the Influence and sentenced 
to 36 months probation. The FBI report does not note the statute under which the applicant was 
convicted. According to former section 23102 of the California Vehicle Code, the term of 
imprisonment for the first violation of Driving Under the Influence is not more than six months? 

On October 30, 1979, the applicant was convicted of Felony Child Abuse (Willful Cruelty or 
Unjustijiable Punishment of Child) in violation of section 273a(1) of the California Penal Code 
and sentenced to formal probation for a period of three years. At the time the applicant was 

Driving Under the Influence is now under section 23 152 of the California Vehicle Code. 
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convicted of this offense, the term of punishment was imprisonment in the county jail not 
exceeding 1 year, or in the state prison.4 

The applicant has not furnished certified court dispositions related to these three convictions. The 
AAO notes that the burden of proof is on the applicant to provide affirmative evidence that he is 
eligible for the benefit sought. He has not provided such evidence in these proceedings. 

The AAO observes that according to the FBI report, the applicant's conviction for Felony Child 
Abuse was dismissed on October 1, 198 1 pursuant to section 1203.4 of the California Penal Code. 
Section 1203.4(a) of the California Penal Code (West 1982) provides in pertinent part: 

In any case in which a defendant has fulfilled the conditions of probation for the 
entire period of probation, or has been discharged prior to the termination of the 
period of probation, or in any other case in which a court, in its discretion and the 
interests of justice, determines that a defendant should be granted the relief available 
under this section, the defendant shall, at any time after the termination of the period 
of probation, if he is not then serving a sentence for any offense, on probation for any 
offense, or charged with the commission of any offense, be permitted by the court to 
withdraw his plea of guilty or plea of nolo contendere and enter a plea of not guilty; 
or, if he has been convicted after a plea of not guilty, the court shall set aside the 
verdict of guilty; and, in either case, the court shall thereupon dismiss the accusations 
or information against the defendant and except as noted below, he shall thereafter be 
released from all penalties and disabilities resulting from the offense of which he has 
been convicted, except as provided in Section 13555 of the Vehicle Code. 

Although the charge for Felony Child Abuse was dismissed under California law, this dismissal does 
not expunge the conviction for immigration purposes. Under the current statutory definition of 
"conviction" provided at section 101(a)(48)(A) of the Act, no effect is to be given in immigration 
proceedings to a state action which purports to expunge, dismiss, cancel, vacate, discharge, or 
otherwise remove a guilty plea or other record of guilt or conviction by operation of a state 
rehabilitative statute. Matter of Roldan, 22 I&N Dec. 5 12 (BIA 1999). Any subsequent, 
rehabilitative action that overturns a state conviction, other than on the merits or for a violation of 
constitutional or statutory rights in the underlying criminal proceedings, is ineffective to expunge a 
conviction for immigration purposes. Id. at 523, 528. See also Matter of Rodriguez-Ruiz, 22 I&N 

Section 273a(1) of the California Penal Code (1970) provides the term of imprisonment as "in the county jail not 
exceeding 1 year, or in the state prison for not less than 1 year nor more than 10 years." The 1976 Amendment deleted 
from the end of paragraph (1) "for not less than 1 year nor more than 10 years"; 1980 Amendment inserted at the end of 
paragraph (1) "for 2, 3 or 4 years"; and the 1984 Amendment substituted in subd. (1) "4, or 6" for "3 or 4". Cal. Penal 
Code 4 273a (West 2009). 
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Dec. 1378, 1379 (BIA 2000) (conviction vacated under a state criminal procedural statute, rather 
than a rehabilitative provision, remains vacated for immigration purposes). 

In addition, in Matter of Pickering, a more recent precedent decision, the Board of Immigration 
Appeals reiterated that if a court vacates a conviction for reasons unrelated to a procedural or 
substantive defect in the underlying criminal proceedings, the alien remains "convicted for 
immigration purposes. Matter of Pickering, 23 I&N Dec. 621, 624 (BIA 2003). There is no waiver 
available for felony convictions. 

Therefore, based upon the foregoing, the AAO finds that the applicant has not met his burden of 
proof in establishing eligibility for temporary residence. The AAO provided the applicant with an 
opportunity to respond to the issues noted. The applicant failed to respond. Thus, the appeal will be 
dismissed. 

It is fwther noted that according to section 245A(d)(2)(B)(i) of the Act, 8 U.S.C. $ 1255a(d)(2)(B)(i), 
the Attorney General [now the Secretary, Department of Homeland Security (Secretary)] may waive 
the ground of inadmissibility arising under former section 212(a)(17) of the Act (now section 
2 12(a)(9)(A)(ii) of the Act, 8 U.S.C. $ 1 1 82(a)(9)(~)(ii)~) for humanitarian purposes, to assure 
family unity, or when it is otherwise in the public interest. In its July 3, 2000 decision, the AAO 
noted that the applicant was inadmissible under section 212(a)(9)(A)(ii) of the Act. This section 
related to applicants who have been deported and then seek admission to the United States within 
five years of such deportation. In its May 11, 2009 NOID, the AAO noted that the applicant failed 
to submit sufficient documentation to establish his eligibility for a waiver of section 212(a)(9)(A)(ii) 
of the Act. The applicant has not submitted any additional evidence. The Form 1-690 remains 
pending, however, the applicant's temporary resident status is denied and the appeal is dismissed. 
Even if the waiver was granted, the applicant would remain ineligible for temporary resident status 
due to his criminal history. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 

Under section 2 12(a)(9)(A)(ii) of the Act, aliens who have been ordered deported under former section 242 of the Act, 
8 U.S.C. 5 1252, or ordered excluded under former section 236 of the Act, 8 U.S.C. 5 1226, and who have actually been 
removed (or departed after such and order) are inadmissible for 10 years unless the Attorney General [Secretary, 
Department of Homeland Security] has consented to the alien's reapplying for admission. 


