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DISCUSSION: The application to adjust to permanent resident status pursuant to Section 245A 
of the Immigration and Nationality Act, as amended, 8 U.S.C. tj 1255a, was denied by the 
director of the Houston office and is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

The director determined that the applicant is ineligible to adjust from temporary to permanent 
resident because he has failed to comply with the English and civics requirements of 8 C.F.R. 
5 245a.3(b)(4)(i). The director also found that the applicant is ineligible to adjust to permanent 
resident status because of his criminal convictions. 

On appeal, counsel requests that the applicant be given another opportunity to pass the basic 
citizenship skills tests. Counsel states that he will file a brief within 30 days. Counsel has not 
submitted a brief on appeal. The applicant has not submitted any additional documents on 
appeal.' The AAO has reviewed all of the evidence, and has made a de novo decision based on the 
record and the AAO's assessment of the credibility, relevance and probative value of the e~ idence .~  

Any alien who has been lawfully admitted for temporary resident status may apply for 
adjustment of status if the alien (A) can demonstrate that he or she meets the requirements of 
section 312 of the Immigration and Nationality Act (Act) (relating to minimal understanding of 
ordinary English and a knowledge and understanding of the history and government of the 
United States); or, (B) can demonstrate he or she is satisfactorily pursuing a course of study 
recognized by the Attorney General to achieve such an understanding of English and such a 
knowledge and understanding of the history and government of the United States. See 8 C.F.R. 
tj 245a.3(b)(4). 

An applicant may demonstrate that the section 3 12 requirements have been met by speaking and 
understanding English during the course of the permanent residence interview, or by passing a 
standardized section 3 12 test given in the English language by the Legalization Assistance Board 
with the Educational Testing Service or the California State Department of Education with the 
Comprehensive Adult Student Assessment System. See 8 C.F.R. 8 245a.3(b)(4)(iii). 

Under section 245A(b)(l)(D)(ii) of the Act, the Attorney General may waive all or part of the 
above requirements for aliens who are at least 65 years of age or developmentally disabled. 

' The record reveals that the applicant's FOIA request number XPS 9022 13, was processed on April 8, 1991. 
* The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C.$557(b) ("On appeal from 
or review of the initial decision, the agency has all the powers which it would have in making the initial decision 
except as it may limit the issues on notice or by rule."); see also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 
1 147, 1149 ( 9 ~  Cir. 1991). The AAO's de novo authority has long been recognized by the federal courts. See, e.g. 
Dor v. INS, 891 F.2d 997, 1002 n.9 (2d Cir. 1989). 



The pertinent regulation regarding aliens to be granted an exception to the basic citizenship skills 
requirement and those circumstances under which the Attorney General could consider a waiver 
of such requirement is contained at 8 C.F.R. $ 245a.3(b)(4)(ii), which states the following: 

The requirements of paragraph (b)(4)(i) of this section must be met by each applicant. 
However, these requirements shall be waived without formal application for persons who, 
as of the date of application or the date of eligibility for permanent residence under this 
part, whichever date is later, are: 

(A) Under 16 years of age; or 
(B) 65 years of age or older; or 
(C) Over 50 years of age who have resided in the United States at least 20 years and 

Submit evidence establishing the 20-year requirement; or 
(D) Developmentally disabled as defined at $ 245a. I (v) of this chapter. Such persons 

must submit medical evidence concerning their developmental disability; or 
(E) Physically unable to comply. The physical disability must be of a nature which 

renders the applicant unable to acquire the four language skills of speaking, 
understanding, reading, and writing English in accordance with the criteria and 
precedence established in 0 1  3 12.1 (a)(2)(iii) (Interpretations). Such persons 
must submit medical evidence concerning their physical disability. 

The record shows that the applicant was born on October 10, 1948, and that his Form 1-698 
application was filed on November 1, 1993.~ Therefore, the applicant does not fall within the 
criteria described at 8 C.F.R. §$ 245a.3(b)(4)(ii)(A), (B), or (C) based on his age at the time he 
filed his application. The applicant has not submitted any evidence that would qualify him for a 
discretionary waiver under 8 C. F. R. $ 245a.l(v) on the basis of a developmental disability. 

The applicant, who is neither 65 years old nor developmentally disabled, does not qualify for the 
exception in section 245A(b)(l)(D)(ii) of the Act. It must next be determined whether he 
satisfies the "basic citizenship skills" requirement of section 245A(b)(l)(D)(i) of the Act because 
she meets the requirements of section 312(a) of the Act. An applicant can demonstrate that he 
meets the requirements of section 3 12(a) by " [slpeaking and understanding English during the 
course of the interview for permanent resident status" and answering questions based on the 
subject matter of approved citizenship training materials, or "[bly passing a standardized section 
3 12 test . . . by the Legalization Assistance Board with the Educational Testing Service (ETS) or 
the California State Department of Education with the Comprehensive Adult Student Assessment 
System (CASAS)." 8 C.F.R. $§ 245a.3(b)(4)(iii)(A)(l) and (2). 

Pursuant to 8 C.F.R. $ 245a.3(b)(4)(iii)(B), the applicant was interviewed four times in 
connection with his Form 1-687 application, on October 2, 1995, April 8, 1996, September 23, 

3 In the 1-698 application, the applicant lists his date of birth as October 10, 1948. However, in a Form 1-693, 
Medical Examination of Aliens Seeking Adjustment of Status, the applicant states his date of birth as July 13, 1948. 
Further, in an affidavit dated October 30, 1975, the applicant lists his date of birth as January 1 ,  1952. 
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1996 and June 23, 1997. On each occasion, the applicant failed to demonstrate a minimal 
understanding of English andlor a minimal knowledge of United States history and government. 

The remaining question, therefore, is whether the applicant satisfies the alternative "basic 
citizenship skills" requirement by satisfactorily pursuing a course of study recognized by the 
Attorney General. 8 C.F.R. 5 245a.3(b)(4)(i)((B). 

Pursuant to 8 C.F.R. fj 245a.l(s), "satisfactorily pursuing" means: 

(1) An applicant for permanent resident status has attended a recognized program for at 
least 40 hours of a minimum 60-hour course as appropriate for his or her ability level, 
and is demonstrating progress according to the performance standards of the 
EnglisWcitizenship course prescribed by the recognized program in which he or she is 
enrolled (as long as enrollment occurred on or after May 1, 1987, course standards 
include attainment of particular functional skills related to communicative ability, subject 
matter knowledge, and English language competency, and attainment of these skills is 
measured either by successful completion of learning objectives appropriate to the 
applicant's ability level, or attainment of a determined score on a test or tests, or both of 
these); or, 

(2) An applicant presents a high school diploma or general educational development 
diploma (GED) from a school in the United States. A GED gained in a language other 
than English is acceptable only if a GED English proficiency test has been passed. (The 
curriculum for both the high school diploma and the GED must have included at least 40 
hours of instruction in English and U.S. history and government); or, 

(3) An applicant has attended for a period of one academic year (or the equivalent thereof 
according to the standards of the learning institution), a state recognized, accredited 
learning institution in the United States and that institution certifies such attendance (as 
long as the curriculum included at least 40 hours of instruction in English and U.S. 
history and government); or, 

(4) An applicant has attended courses conducted by employers, social, community, or 
private groups certified (retroactively, if necessary, as long as enrollment occurred on or 
after May 1, 1987, and the curriculum included at least 40 hours of instruction in English 
and U.S. history and government) by the district director or the Director of the Outreach 
Program under Sec. 245a.3(b)(5)(i)(D) of this chapter; or, 

(5) An applicant attests to having completed at least 40 hours of individual study in 
English and U.S. history and government and passes the proficiency test for legalization, 
called the IRCA Test for Permanent Residency, indicating that the applicant is able to 
read and understand minimal functional English within the context of the history and 
government of the United States. Such test may be given by INS, as well as, State 
Departments of Education (SDEs) (and their accredited educational agencies) and 



Qualified Designated Entities in good-standing (QDEs) upon agreement with and 
authorization by INS. 

To satisfy the English language and basic citizenship skills requirements under the "satisfactorily 
pursuing" standard as defined at 5 245a.l(s) of this chapter the applicant must submit evidence of 
such satisfactory pursuit in the form of a "Certificate of Satisfactory Pursuit" (Form 1-699) issued 
by the designated school or program official attesting to the applicant's satisfactory pursuit of the 
course of study as defined at $ 245a.l(s) (1) and (4) of this chapter; or a high school diploma or 
general educational development diploma (GED) under 5 245a.l(s)(2) of this chapter; or 
certification on letterhead stationery from a state recognized, accredited learning institution 
under 5 245a.l(s)(3) of this chapter; or evidence of having passed the IRCA Test for Permanent 
Residency under 5 245a.l(s)(5) of this chapter. 8 C.F.R. $ 245a.3(b)(4)(iv). Evidence of 
satisfactory pursuit may be submitted with the application, or, at the latest, at the time of the 
interview. See 8 C.F.R. fj 245a.3(b)(4)(iv). 

The applicant has not submitted Form 1-699, Certificate of Satisfactory Pursuit, or a high school 
or GED diploma, or proof of attendance for one academic year at a state recognized learning 
institution, or evidence of having passed the IRCA Test for Permanent Residency. The 
applicant has not shown that he meets the requirements concerning the English language and 
history and government of the United States or that he is otherwise exempt from such 
requirements due to a physical or mental disability. In addition, counsel cites no statute or 
regulation that compels the director to schedule the applicant for an additional interview. The 
regulation only provides one opportunity after the failure of the first test. 8 C.F.R. 5 245a.l7(b). 
Therefore, the applicant is ineligible for permanent residence in the legalization program on this 
basis. 

In addition, as stated above, the director found that the applicant is not eligible to adjust to 
permanent resident status because he has been convicted of a felony or three misdemeanors. An 
alien who has been convicted of a felony or three or more misdemeanors in the United States is 
ineligible for adjustment to permanent resident status. 8 C.F.R. 5 245a.3(c)(l). "Felony" means 
a crime committed in the United States punishable by imprisonment for a term of more than one 
year, regardless of the term such alien actually served, if any, except when the offense is defined 
by the state as a misdemeanor, and the sentence actually imposed is one year or less, regardless 
of the term such alien actually served. Under this exception, for purposes of 8 C.F.R. Part 245a, 
the crime shall be treated as a misdemeanor. 8 C.F.R. 5 245a.l(p). 

''Misdemeanor1' means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if 
any, or (2) a crime treated as a misdemeanor under 8 C.F.R. 5 245a.l(p). For purposes of this 
definition, any crime punishable by imprisonment for a maximum term of five days or less shall 
not be considered a misdemeanor. 8 C.F.R. 5 245a.l(o). 

The term "conviction" means, with respect to an alien, a formal judgment of guilt of the alien 
entered by a court or, if adjudication of guilt has been withheld, where - (i) a judge or jury has 



found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted 
sufficient facts to warrant a finding of guilt, and (ii) the judge has ordered some form of 
punishment, penalty, or restraint on the alien's liberty to be imposed. Section 101(a)(48)(A) of 
the Immigration and Nationality Act (Act). 

Additionally, an applicant who has been convicted of a crime involving moral turpitude (CIMT) 
is inadmissible, and therefore ineligible for permanent resident status. See Immigration and 
Nationality Act, (Act), as amended, 5 212(a)(2)(A)(i)(I). There is no waiver available for an 
applicant who is inadmissible due to a conviction for a CIMT. But, an alien with one CIMT is 
not inadmissible if he or she meets the petty offense exception. See 8 U.S.C. 5 1182(a)(2)(A)(ii). 
A CIMT will meet the petty offense exception if "'the maximum penalty possible for the crime 
of which the alien was convicted . . . did not exceed imprisonment for one year and . . . the alien 
was not sentenced to a term of imprisonment in excess of 6 months."' Lafarga v. INS, 170 F.3d 
12 13, 12 14- 15 (9th Cir. 1999) (quoting 8 U.S.C. 5 1 182(a)(2)(A)(ii)(II)); see also Garcia-Lopez 
v. Ashcroft, 334 F.3d 840,843-46 (9th Cir. 2003). For the purpose of the petty offense exception, 
"'the maximum penalty possible' . . . refers to the statutory maximum sentence, not the guideline 
sentence to which the alien is exposed." Mendez-Mendez v. Mukusey, 525 F.3d 828, 835 (9th Cir. 
2008) (offense of bribery of a public official did not qualify for petty offense exception where 
statutory maximum for offense was 15 years). 

The AAO has reviewed all of the documents in the file, including the criminal records and the 
federal statute under which the applicant was convicted. The record contains court documents 
that reveal that on October 30, 1975, the applicant, under the name of , was 
charged with a violation of Title 18 U.S.C. section 1426(b), Uttering, Selling and Disposing of 
Counterfeit Papers, Relating to the Registry of Aliens. The basis for the charge was the 
applicant's sale of three counterfeited alien registration cards, with knowledge that the cards 
were counterfeited and false. On November 21, 1982, the applicant, under the name of- 
, pleaded guilty and was sentenced to five years of imprisonment. Also on that 
date, the execution of the sentence was suspended, and the applicant was placed on probation 
with supervision for five years. (U.S. District Court, Eastern District of  exa as,-^ - 
The issue in this case is whether the applicant has been convicted of a felony which renders him 
ineligible for adjustment to permanent resident status. 

Title 18 U.S.C. 8 1426(b) states: 



(b) Whoever utter, sells disposes of or uses as true or genuine, any false, forged, 
altered, antedated or counterfeited oath, notice, affidavit, certificate of arrival, 
declaration of intention to become a citizen, certificate or documentary evidence 
of naturalization or citizenship, or any order, record, signature or other 
instrument, paper or proceeding required or authorized by any law relating to 
naturalization or citizenship or registry of aliens, or any copy thereof, knowing the 
same to be false, forged, altered, antedated or counterfeited.. .shall be fined under 
this title or imprisoned.. .not more than 10 years (in the case of the first or second 
such offense), or both. 

The crime of which the applicant stands convicted is punishable by a term of imprisonment of 
more than one year. Therefore, the applicant has been convicted of a felony which renders him 
ineligible for adjustment to permanent resident status. As stated above, an alien who has been 
convicted of a felony or of three or more misdemeanors committed in the United States is 
ineligible for adjustment to lawful permanent resident status. Thus, the applicant is ineligible for 
permanent residence in the legalization program. See 8 C.F.R. 5 245a.3(c)(l). 

In addition, since the applicant was convicted of a felony crime of selling counterfeit papers, the 
AAO will examine whether the applicant's conviction constitutes a CIMT. As stated above, an 
applicant convicted of a CIMT is inadmissible, and therefore ineligible for adjustment to 
permanent resident status. 

In general, crimes involving fraud, deceit, and theft are considered to be crimes involving moral 
turpitude. While crimes that have a specific intent to defraud as an element have always been 
found to involve moral turpitude, certain crimes have been found to be inherently fraudulent and 
involve moral turpitude even though they can be committed without a specific intent to defraud. 
See Matter of Flores, 17 I&N Dec. 225 (BIA 1980) in which the BIA concluded that moral 
turpitude inhered in the crime of uttering or selling false or counterfeit paper relating to the 
registry of aliens in violation of 18 U.S.C. 5 1426(b), even though the statute did not require 
proof of a specific intent to defraud. In reaching this conclusion, the BIA noted that 18 U.S.C. 
CJ 1426(b) requires knowledge on the part of the offender that the documents being sold were 
counterfeit, and the BIA found that the act of selling counterfeit documents, like the act of 
counterfeiting currency, involved deliberate deception and interfered with the Government's 
ability to function. Id. at 228-30. The record contains a copy of the Judgment and Probation 
Order, which reveals that the applicant pleaded guilty to knowingly selling three counterfeited 
documents relating to registry of aliens. Therefore, the AAO finds, based on the record and the 
relevant case law, that the applicant's conviction for a violation of 18 U.S.C. 5 1426(b), Uttering, 
Selling and Disposing of Counterfeit Papers, Relating to the Registry of Aliens, is a CIMT under 
immigration law. In addition, the applicant's CIMT does not meet the petty offense exception 
because the statutory maximum sentence for the crime exceeds imprisonment for one year. As 
stated above, the statutory maximum sentence for a first offense violation of 18 U.S.C. fj 
1426(b), Uttering, Selling and Disposing of Counterfeit Papers, Relating to the Registry of 
Aliens, is 10 years. 
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The record reveals that the applicant was arrested in Beaumont Texas on August 20, 1983 for the 
following violations: Possession of Marijuana, No Driver's License, Running Red Light, No 
Liability Insurance, and Evading Arrest. In addition, the record indicates that the applicant was 
arrested on April 27, 1988 for Violation of Probation. The director requested court certified 
dispositions and judgments of all the applicant's arrests. The applicant failed to comply with the 
request. 

Further, the record reveals that the applicant was deported from the United States at government 
expense on May 5, 1989, and that he re-entered the United States within 10 years of removal 
without obtaining permission to reenter.4 The applicant is therefore inadmissible to the United 
States based upon section 212(a)(9)(A)(ii) of the Immigration and Nationality Act (INA), as 
amended. An applicant who is otherwise approvable for temporary resident status but who was 
previously deported may be afforded the opportunity to file a waiver if the alien is determined to 
be inadmissible and the ground of inadmissibility is determined to be one which allows the filing 
of a waiver. Although the applicant's inadmissibility for having been deported may be waived, 
even if the applicant were to be granted a waiver he remains ineligible on the basis of his felony 
conviction. 

Therefore, based upon the foregoing, the applicant has failed to comply with the English and 
civics requirements of 8 C.F.R. 245a.3(b)(4)(i), and he has been convicted of a felony which 
makes him ineligible for the benefit sought pursuant to 8 C.F.R. tj 245a. 18(a)(l). In addition, the 
applicant's felony conviction constitutes a CIMT, and renders him inadmissible, and therefore 
ineligible for permanent resident status. See tj 212(a)(2)(A)(i)(I) of the Act. The appeal will be 
dismissed for the above stated reasons, with each considered as an independent and alternative 
basis for the dismissal. The applicant is, therefore, ineligible for adjustment to permanent 
resident status under section 245A of the Act on each of the grounds noted. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 

The record reveals that the applicant was present in the United States at the time he filed a Form 1-694, Notice of 
Appeal, on August 17, 1990. 


