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DISCUSSION: The applicant's status as a temporary resident was terminated by the Director, 
Houston. The decision is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be sustained. 

The applicant was granted lawhl temporary residence on September 19, 2005. On February 13, 
2006, the applicant filed Form 1-698, Application to Adjust Status from Temporary to Permanent 
Resident. A United States Citizenship and Immigration Services (USCIS) adjudication officer's 
notes reveal that the applicant left the United States in 1987 and went to Mexico for approximately 
three years and returned to the United States in February, 1990. The director determined that the 
applicant had not established that he had entered the United States prior to January 1, 1982, and 
thereafter continuously resided in the United States in an unlawful status for the duration of the 
requisite period. Therefore, on December 23, 2008, the director issued a Notice of Intent to 
Terminate (NOIT) and granted the applicant 30 days in which to submit evidence to overcome the 
reasons for the denial. In response to the NOIT, counsel submitted a declaration fiom the applicant 
explaining that he departed on June 6, 1987 due to his grandmother's illness and returned after her 
burial on July 2, 1987; the applicant's school records; his grandmother's death certificate; and 
affidavits written by fiends and family members. The director found that the applicant failed to 
overcome the reasons for the denial, and issued a notice of termination (NOT) on April 23,2009. 
The director terminated the application, finding that the evidence failed to establish that the 
applicant had entered the United States prior to January 1, 1982, and thereafter continuously 
resided in the United States in an unlawful status for the duration of the requisite period. 

On appeal, counsel asserts that the applicant provided evidence of his eligibility for adjustment of 
status. Counsel states that a denial cannot be based on mere disbelief of such evidence. Counsel 
submits additional evidence with the appeal. The AAO has considered the applicant's assertions, 
reviewed all of the evidence, and has made a de novo decision based on the record and the AAO's 
assessment of the credibility, relevance and probative value of the evidence.' 

Section 245A(b)(2) of the Act states in pertinent part that the Act provides for termination of 
temporary residence status granted to an alien if it appears to the Attorney General, now 
Secretary, Department of Homeland Security (DHS) that the alien was in fact not eligible for 
such status, or the alien commits an act that makes the alien inadmissible to the United States as 
an immigrant, or the alien is convicted of any felony or three or more misdemeanors committed 
in the United States. 

An applicant shall be regarded as having resided continuously in the United States if, at the time 
of filing the application for temporary resident status, no single absence from the United States 

' The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C.5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v U.S. Dept. of Transp., NTSB, 925 F.2d 1 147, 1 149 (9" Cir. 1991). The AAO's de 
novo authority has long been recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n.9 (2d Cir. 1989). 
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has exceeded 45 days, and the aggregate of all absences has not exceeded 180 days between 
January 1, 1982, through the date the application is filed, unless the alien can establish that due 
to emergent reasons the return to the United States could not be accomplished within the time 
period allowed, the alien was maintaining residence in the United States, and the departure was 
not based on an order of deportation. 8 C.F.R. S245a. 1 (c)(l)(i). 

The director states in the Notice of Termination (NOT) that the applicant's sworn statement 
stated that he was outside the United States from 1987 to 1990 and that the applicant attempted 
to recant the sworn statement. 

In response to the NOIT, the applicant states that he left the United States on June 6, 1987 to 
visit his grandmother who was very ill and that he returned July, 1987. This is corroborated by 
the applicant's sworn statements dated May 8, 1996 and September 9, 2004, his class 
determination form and his initial and current Form 1-687 applications that state that his absence 
fiom June 6, 1987 to July 2, 1987 was due his grandmother's illness and death. The applicant 
states that he returned after his grandmother's burial on July 2, 1987. The applicant submitted the 
death certificate o which shows her date of death as June 22, 
1987. 

The a ~ ~ l i c a n t  claims on his initial and current Form 1-687 a~~l icat ions  that he was a student 
1 1 1  

from October, 1981 to June, 1992. The record contains a letter signed by 
principal of - confirming the applicant was a 

fiom August, 198 1, until May, 1986. This is corroborated by the applicant's second 
grade report card from the Houston Independent School District, the applicant's Houston 
Independent School District-Cumulative Health Record that indicates the applicant received 

August, 1987, until May 1990. On appeal, the applicant submits his report card from- 
The applicant also provided an affidavit 

from his former affiant attests to knowing the applicant 
since 1987 and with the applicant. On August 27, 1990, 
the applicant entered and remained until he withdrew on January 25, 
1993. 

In totality, the evidence establishes that the applicant was not outside the United States for a 
three-year period from June, 1987, to February, 1990. The applicant submitted objective 
evidence resolving the inconsistencies noted by the director. As stated in Matter of E-M-, 20 I&N 
Dec. at 80, when something is to be established by a preponderance of the evidence, the proof 
submitted by the applicant has to establish only that the asserted claim is probably true. That 
decision also states that, under the preponderance of evidence standard, an application may be 
granted even though some doubt remains regarding the evidence. Id. at 79. The documents that 
have been furnished in this case may be accorded substantial evidentiary weight and are 
sufficient to meet the applicant's burden of proof. 



Page 4 

The AAO finds that the applicant has not disrupted his period of required continuous residence 
and physical presence in the United States during the statutory period of November 6, 1986 to 
May 4, 1988. The applicant has also established by a preponderance of evidence that he had 
entered the United States prior to January 1, 1982, and thereafter continuously resided in the 
United States in an unlawful status for the duration of the requisite period. Consequently, the 
applicant has overcome the decision of the director. 

The appeal will be sustained. The director shall continue the adjudication of the application to 
adjust status from temporary to permanent resident under section 245A of the Act. 

ORDER: The appeal is sustained. 


