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DISCUSSION: The application for adjustment from temporary resident status to permanent 
resident status was denied by the Director, Reno, Nevada and is now before the Administrative 
Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant filed a Form 1-687 Application for Temporary Resident Status on April 1, 1988, 
which was subsequently approved. On March 26, 2009, the director issued a Notice of Intent to 
Terminate (NOIT) the applicant's temporary status because the applicant was convicted of a felony. 

Specifically, the director noted that the applicant was convicted on January 5, 1993 of violating 
California Health and Safety Code $ 11351 Possession for Sale of a Controlled Substance, 
Cocaine, by the Superior Court of the State of California, County of Placer a 
felony offence involving a controlled substance. The director then issued a Notice of 
Termination on July 22,2009. The applicant filed a timely appeal. 

On appeal, the applicant asserts that the termination of his temporary resident status was in error 
because his conviction for Possession ,for Sale of Controlled Substance, Cocaine was dismissed 
pursuant to Section 1203.4 of the California Penal Code on June 10, 2009. The AAO has 
reviewed all of the documents in the file in their entirety and we conclude that the applicant is 
not eligible for temporary residence because of his criminal history. 

The Ninth Circuit Court of Appeals, the jurisdiction in which this case arises, has deferred to the 
Board of Immigration Appeals' (BIA) determination regarding the effect of post-conviction 
expungements pursuant to a state rehabilitative statute.' Section 1203.4 of the California Penal 
Code is a state rehabilitative statute. The provisions of section 1203.4 allow a criminal defendant 
to withdraw a plea of guilty or nolo contendere and enter a plea of not guilty subsequent to a 
successfbl completion of some form of rehabilitation or probation. It does not function to expunge 
a criminal conviction because of a procedural or constitutional defect in the underlying 
proceedings. In this case, there is no evidence in the record to suggest that the applicant's 
conviction for Possession for Sale of C'ontrolled Substance, Cocaine was expunged because of an 
underlying procedural defect in the merits of the case, and the vacated conviction remains valid for 
immigration purposes. 

Additionally, the applicant does not identify any errors in the decision of the director. Federal 
regulatory provisions governing an appeal fiom a legalization decision by the district director state, 
in pertinent part, that an appeal which is filed that fails to state the reason for appeal or is patently 
fiivolous will be summarily dismissed. See 8 C.F.R. 5 103.3(a)(3)(iv). (2007). The applicant's 
appeal is also subject to summary dismissal. 

- - - - - - - - 

I See Murillo-Espinoza v. INS, 261 F.3d 771,774 (9th Cir. 2001) (expunged theft conviction still qualified as an 
aggravated felony); Rarnirez-Castro v. INS, 2287 F.3d 1172, 1 174 (9' Cir. 2002) (expunged misdemeanor California 
conviction for carrying a concealed weapon did not eliminate the immigration consequences of the conviction); see 

also de Jesus Melendez v. Gonzales, 503 F.3d 1019, 1024 (9' Cir. 2007); Cedano-Viera v. Ashcroft, 324 F.3d 1062, 
1067 (9th Cir. 2003) (expunged conviction for lewdness with a child qualified as an aggravated felony). 



A review of the decision reveals that the director accurately set forth a legitimate basis for denial of 
the application. On appeal, the applicant has not specifically addressed the basis for denial and he is 
nonetheless statutorily ineligible for the immigration benefits because of his felony conviction. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


